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CA SHS 


ARGUED AND DETERMINED 


IN THE SUPREME COURT 


OF 


NORTH CAROLINA, 


AT RALEIGH. 
TUNE TERM, 1875, 


MARY B. DAY 0. GEO. HOWARD and JOSEPH H. BAKER. 


A delay by a feme covert, tenant in common, for three years and a few 

' months after the death of her husband, and for seven years and a few 

months after the falling in of the life estate of her father, do not 

raise a presumption of an actual ouster by her co-tenants in common, 

so as to defeat her title, and under the statute of limitations bar her 

action. 

( Williams v. Lanier, Busb. 80; Cloud v. Webb, 4 Dev, 290; Thomas v. 

Garvan, 4 Dev. 223, cited and approved.) 


Civiz action, for the recovery of the possession of real 
estate, tried before Joore, J., at the July (Special) Term, 1874, 
of Epcrecomse Superior Court, upon the following 

“CASE AGREED. 

Bythel Bell, of Edgecombe county, died in 1802, leaving a 
will which was duly proved and recorded, and a copy of which 
is filed, &c. His widow and five children, to wit, Marmaduke 
N. Bell, Henry C. Bell, William W. Bell, Elizabeth Bell and 
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Margaret Bell survived him. Elizabeth Bell died soon after- 
ward, without issue and intestate. In the year 1809, and 
after the death of the said Elizabeth, the said Wm. W. Bell 
died without issue and intestate. Afterwards the widow of 
said testator died. In 1806, the said Margaret Bell married 
Robert Joyner, she being then under the age of twenty-one 
years, and had by said marriage, Mary Joyner and other 
children, all of whom died without issue and intestate, except 
the said Mary. | 

No deed can be found of record, conveying the interest of 
said Margaret Joyner and her husband Robert, or either of 
them, in the land of which testator died seized, which descended 
to her as one of the heirs of said Wm. W. Bell. In a petition 
filed in 1810, November Term of the County Court of said 
county, by one William Foxhall and the said Henry C. Bell, 
it was alleged that the said Marmaduke N. Bell had purchased 
of the said Robert Joyner and wife Margaret, their share of | 
the interest in said land, which descended from said William 
W. Bell, and had conveyed one-half of all the land of which 
said testator died seized, fo the said William Foxhall. (Copies 
of said petition, &c., filed as part of the case, but which are 
not necessary to be inserted.) Henry C. Bell and William 
Foxhall sold the entire tract of land to James L. Battle, by 
deed in fee simple after 1810, but in the lifetime of Mrs. 
Joyner, and Battle took possession of the whole tract imme- 
diately ; and the defendants and those under whom they claim, 
have had possession ever since, claiming the land as their own, 
by conveyances in fee simple from Battle and others succeed- 
ing’  Jefendants claim that this in law amounts to an 
actual ouster. Neither said Robert Joyner nor his wife Mar- 
garet has had possession of any part thereof, since the date of 
said report. | 

The said Mary Joyner married W. H. Day in the year 1830, 
she being then eighieon years of age. The said Robert Joyner 
died in 1854, having survived his wife, the said Margaret 
Jovner, many years. The said W. H. Day died on the 14th 
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day of November, 1859. The said Mary Day survived him, 
and is the plaintiff in this action, which was commenced by 
summons on the 4th day of November, 1871. 

If the Court should be of opinion, that the plaintiff is en- 
titled to recover, and is not barred by the statute of limitation, 
then judgment shall be rendered in favor of the plaintiff, for 
such a proportion of the hereinafter described land, as the 
Court shall be of opinion she is entitled to. 

But if the Court shall be of opinion that she is barred by 
the statute of limitation, then judgment shall be rendered for 
the defendant” 

His Honor being of opinion that the plaintiff’s action was 
barred by the statute of limitations, gave judgment accordingly 
in favor of defendants. 

From this judgment plaintiff appealed. 


Batchelor, for appellant. 
Perry and Bridgers, contra. 


Pearson, 0. J. The action “to recover possession of land 
and damages” under C. C. P. is a substitute for the action of 
‘+ Ejectment and Trespass for mesne profits.” | 

Ejectment could not be maintained by a tenant in common 
against a co-tenant unless there had been an actual ouster. 
The same rule applies to the present action. 

We assume from the “case agreed” that any technical ob- 
jection in respect to actual ouster is waived, and the ouster is 
admitted for the purposes of the action so ‘as to present the 
case upon the title of the parties, growing out of the operation 
of the statute of limitations. 

For the sake of illustration and to analyse the question, we 
we will suppose that Mrs. Joyner owned the, whole tract in 
severalty. In 1810, Bell & Foxhall, upon an allegation that — 
they had purchased the title of Joyner and wife, procure par- 
tition of the land to be made under an order of the County 
Court, and soon afterwards sell and convey the whole tract to 
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Battle, who takes possession in pursnance of his deed; and he 
and those claiming under him down to the defendants, have 
held possession of the land under these mesne conveyances 
without interruption until the: commencement of this action. 

It is clear that Mrs. Joyner had no right of entry during 
her lifetime, and the statute of limitations did not begin to run 
as to her, because her husband was entitled to an estate for his 
life, as tenant by the curtesy initiate. Welliams v. Lanier, 
Busb. 80. At her death, in 1830, the title descended to Mrs. 
Day, subject to the life estate of Joyner. She had no right of 
entry and the statute of limitations did not begin to run as to 
her until the death of Joyner, in 1854. So she had seven 
years from that date, and three years from the death of her 
husband, in 1859, in which to sue for her land. Counting out 
the time from May, 1861, to January 1870, her action was com- 
-menced a little over seven years after the death of her father, 
and a little over three years after the death of her husband ; 
and as these computations of time are concurrent and run to- 
gether, according to the construction, strictisst or juresmé put 
on the statute. Crump v. Thompson, 9 Ired. 496. She is behend 
time, and her land is lost by three months delay. This is a 
hard case. The plaintiff was obliged, by law, to wait until 
the death of her father, and then she was restrained by the 
the inertness of her husband. 

Such would be the result upon the supposition that Mrs, 
Joyner owned the land in severalty. Weare to see how the 
question of law is affected by the fact that Mrs. Joyner and 
the plaintiff, as her heir, is a tenant in common with her two 
‘brothers, under whom the defendants claim, and could not 
maintain an action to recover an undivided part of the land 
until there had been an “actual onster.” So the case turns 
npon the question: at what time was there an actual ouster 
of the plaintiff, by her co-tenants, so as to divest her estate and 
drive her to an action ? | 

There is a fellowship between tenants in common. The law 
assumes they will be true to each other; the possession of one 
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is the possession of al], and one is supposed to protect the 
rights of his co-tenants and is not tolerated in taking an ad- 
versary position unless he acts in such manner as to expose 
himself to an action by his fellows on the ground of a breach 
of fealty; that is, an actual ouster. The tenant in possession 
may talk as he pleases, claiming the whole, and denying the 
title of any other as co-tenant ; nay, he may receive the whole 
rents and profits of the land, denying the right of all other 
persons; but these acts of his, and this bzg talk, does not give 
his co-tenant a right of action—which is the gist of the mat- 
ter—and is not allowed in law the effect of an “actual ouster,” 
tinless submitted to for more than ten years by one who is not 
ander disability, and unable to assert his right. The plaintiff 
was under disability of coverture, and was also unable to assert 
her right, for she could not sue until after the death of her 
father, who had an estate for life as tenant by the curtesy, and 
at his death, there being no actual ouster, her husband was 
tenant by the curtesy initiate. Walliams v. Lanier, supra; 
and so the plaintiff, owing to a combination of circumstances, 
had no right of action and no right of entry within a little 
more than three years before the action was commenced. 
When was there an actual ouster? The earliest period that 
can be supposed is at the time of the death of her husband. 
She was then, for the first time, relieved from the disability of 
coverture, and the encumbrances of life estates. Conceding an 
actual ouster at that time, her right could not be barred ac- 
cording to the provisions of the statute of limitation, except 
by an adverse possession for seven years from that date, when 
her right of entry accrued. Unless this effect be given to the 
relation of tenants in cominon, it will have no effect at all. 
Whereas, we find from the books, that very important conse- 
quences result from it. In Cloud v. Webb, 3 Dev., 317, the 
effect of a tenancy in common is discussed by the late Patrick 
Winston with so much ability and the learning on the subject 
is so clearly set out, as to make it superfluous to say anything 
more, and I prefer giving him the credit of having disposed of 
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the subject rather than to attempt to make a re-hash of it by 
borrowing his reflections and learning upon so abstruse a sub- 
ject. The decision following the line of Mr. Winston’s argu- 
ment declares that the estate of a tenant in common, is not 
defeated by the fact that her co-tenants had conveyed their 
shares and the grantors and those claiming under them, had 
held possession of the whole, claiming to be entitled to the 
whole, and having exclusive possession, receiving rents and 
profits without claim or interruption from their co-tenant. 
After the lapse of forty years, during which time the plaintiff 
was under coverture, and fifteen years after discoverture, before 
the commencement of the action, Cloud v. Webb was again: 
before the Court. 4 Dev., 290. The decision affirms the same 
principles of law, but suggests, obéter, that if the mesne con- 
veyances had been accompanied by a change of possession, it 
might have altered the result. [am not able to perceive the 
idea which this dzctwm intends to convey, unless it be taken in 
connection with Thomas v. Garvan, 4 Dev., 223, by which it 
is decided, the sole enjoyment of the property by a tenant in 
common, for a great number of years, (say twenty-one,) with- 
out claim from the co-tenant, who is under no disability, raises 
the presumption of an actual ouster. 

If a tenant in common conveys to a third person, the pur- 
chaser occupies the relation of a tenant in common, although 
the deed purports to pass the whole tract and he takes posses- 
sion of the whole; for, in contemplation of law, his possession 
conforms to his true and not to his pretended title. He holds 
possession for his co-tenant and is uot exposed to an action by 
reason of his making claim to the whole and having a purpose 
to exclude his fellow, 

It is evident that such a purchaser, (for instance, Battle in 
our case,) must be looked at in a light somewhat different 
from the original co-tenant under whom he claims. The ob- 
ligation of fealty to his fellow, was not assumed so certainly, 
but was imposed upon him by the law, as an incident growing 
out of the connection of his bargainor. It follows he may get 
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rid of this obligation as soon as he can do so, according to the 
rules of law, without trenching upon the ground of good 
morals. By an analogy taken from the statute by which the 
time for putting an end to stale demands, and . quieting titles, 
is reduced from twenty years (fixed by the Judges in England 
as the rule of the common law) to ten years, we are inclined 
to the opinion, that a purchaser from a tenant in common who 
buys and takes a deed for the whole tract, and under this deed 
holds exclusive possession of the whole tract for ten years, 
(the co-tenant being under no disability and there being no 
particular estate to prevent an immediate assertion of the title), 
acquires a good title by the presumption of an “ actual ouster” 
and his adverse possession. That state of facts is not pre- 
sented in this case, and we give no opinion. 

The refation of landlord and tenant, furnishes another 
analogy. The fealty of a lessee to his lessor, in a term for 
years, forbids the lessee, or one who, in the forcible language 
of the books, “stands in his shoes,” to deny the title of the 
Jessor, and if he holds over, after the expiration of the term, 
although he claims to do so upon an independent title, to-wit: 
a deed in fee simple of a stranger, and holds possession with- 
out payment of rent and without interruption for an indefin- 
ite number of years, is not allowed to take any benefit there- 
from, and is treated as a tenant at sufferance, who is not al- 
lowed to dispute the title of his lessor. The time in which 
such uninterrupted possession by a tenant at sufferance, is al- 
Jowed to bar the action and defeat the title of the lessor, al- 
though left indefinite at common iaw, is fixed by statute. Bat. 
Rev., chap. 17, sec. 26, and is put at twenty years, “ notwith- 
standing the tenant may have acquired another title, or may 
have claimed to hold adversely to his landlord.” 

We declare our opinion to be, that a delay to sue for three 
years and a few months after the death of her husband, and 
for seven years and a few months after the falling in of the life 
estate of her father, do not raise a presumption of an actual 
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ouster, by her tenants in common so as to defeat her title, and 
by the statute of limitations bar her action. 

There iserror. Judgment reversed and judgment for plain- 
tiff, (according to the case agreed,) to be let into possession 
with the defendants, of one undivided ninth part of the land. 

The damages for mesne profits will be ascertained by re- 
ference. 

This will be certified. 


Per Ovrra. Judgment accordingly. 


E. L. SHERRILL o, MARTIN SHERRILL, and others. 


One who has the title to a tract of land, who participates in actually 
misleading another, and induces such other to purchase the land from 
one who has no title thereto, cannot afterwards assert his title and 
defeat that of the purchaser. 


(The cases of Devereux v. Burgwyn, 5 Tred, Eq. 351; Sasser v. Jones, 8 
Tred. Eq. 19; Saunderson v. Ballance, 2 Jones Eq. 822, cited and ap- 
proved.) And Cousin v. Wall, 3 Jones Eq. 513; Hargrove v. King, 
5 Ired. Eq. 430, cited and distinguished from this.) 


Civit action, tried before itchell,-J., at Spring Term, 
1875, CatawzBa Superior Court. 

The action was brought for the purpose of cancelling a deed, 
and also to restrain the defendant from bringing suit to recover 
the tract of land in controversy. The facts in the case are as 
follows : | 

In 1852 ,one Nelson Sherrill conveyed in fee to Robert 
Sherrill, the ancestor of the defendants, a tract of land in the 
county of Catawba, containing about sixty-two acres. In 1857, 
Nelson Sherrill conveyed the same land, except nineteen acres, 
to Elbert Sherrill, the plaintiff, by deed, in fee with warranty. 

Nelson Sherrill was introduced as a witness by the plaintiff, 
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who offered to prove by him that at the time of the conveyance 
to the said Robert, that the agreement was that the land was 
to stand good for itself, and if he could not pay for more than 
nineteen acres, which he then did, he was to surrender the 
deed to be cancelled. 

Afterward, in 1857, he called on the said Robert to pay the 
balance of the purchase money, which he ‘vas unable to do, 
and agreed to surrender the deed and take a deed for nineteen 
acres. 

This evidence was objected to on the ground that the witness 
was interested and that it was a transaction between the wit- 
ness and Robert Sherrill who was dead. 

The objection was overruled by the Court, and the evidence 
admitted. 

The plaintiff offered to prove by the witness that only nine. 
teen acres was paid for at $3.00 per acre. The defendant ob- 
jected to this evidence on the ground that this would contradict 
the deed made by the witness to the said Robert, and that the 
deed could not be contradicted by parol evidence. The con- 
sideration in the deed was two hundred dollars. The Court 
overruled the objection and the evidence was admitted. 

It was in evidence that after the conversation, as detailed by 
Nelson Sherrill, that Nelson Sherrill sold the land to the plain- 
tiff Elbert Sherrill, in 1867. Nelson and Robert and Elbert 
L. Sherrill and the Surveyor, met on the premises in contro- 
versy and the land was surveyed, and the deed prepared in the 
house of the said Robert and signed by Nelson and witnessed 
by Robert, and a plot for the nineteen acres made by the sur- 
veyor. The evidence as to the signature of Robert Sherrill 
was objected to by the defendant but admitted by the Court. 

It was also in evidence that the survey was made by the 
deed from Nelson Sherrill to Robert Sherrill, and it was the 
anderstanding of the witness that Elbert Sherrill knew that 
Robert Sherrill claimed the land, but the said Elbert testified 
that he did not know then that Robert had a deed for the land. 


10 IN THE SUPREME COURT. 


SHERRILL v. SHERRILL et al, 


The witness further testified that Elbert did not then know 
that Robert had a deed for the land in controversy, but stated 
that it was generally known that Robert claimed the land and 
had been in possession thereof since 1852, 

It was stated by the plaintiff, Elbert, in his testimony that 
he knew that Robert claimed the land and had-been in posses- 
sion thereof for a number of years, ‘enltivating the same. 
It was further in evidence that after the deed was made by 
Nelson Sherrill to Elbert Sherrill, that Elbert took possession 
of the land and had kept it ever since that time. 

The defendant’s counsel asked his Honor to charge the jury : 

1. “ That if at the time that Robert Sherrill signed the deed 
by Nelson Sherrill to the plaintiff as a witness, the plaintiff 
knew that Robert had a deed from Nelson for the same land, 
-the plaintiff could not recover. 

2. That if at the time that Nelson made the deed to plaintiff, 
and Robert witnessed the same, and plaintiff knew that Robert 
claimed the land, and had it in his possession cultivating it for 
a number of years, and plaintiff neglected to inform himeelf 
by proper inquiries as to the facts in the case, that he could 
not recover. 

His Honor refused to charge the jury “that the law was 
that one who knowingly stands by and permits another to pur- 
chase his land, shall not be allowed to set up an opposing 
equity or take advantage of the legal title by which it is sup- 
ported. 

That if Robert Sherrill aided in surveying the land and in- 
duced the plaintfff to believe that he was willing that Nelson 
Sherrill should make him a title, and a deed was made to the 
land in controversy by his consent, and he witnessed the deed 
to the said land, he is estopped from denying the plaintifi’s 
title to the land in controversy.” 

To the refusal of his Honor to charge as requested, the de- 
fendants excepted. 

The jury returned a verdict for the plaintiff, and thereupon 
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the defendants moved for a new trial. The motion was over- 
ruled b; the Court, and the defendants appealed. 


Hoke, for appellants. 
M.S. McCorkle, contra. 


Bynum, J. In 1852, Nelson Sherrill sold and conveyed a 
tract of land to Robert Sherrill, under whom the defendants 
claim. The subsequent facts of the case, as disclosed by the 
pleadings and the findings of the jury, upon issues submitted 
to them, are these: Robert Sherrill being unable to pay more 
of the purchase money than amounted to nineteen acres of the 
land, it was agreed by parol between Nelson, Robert and Elbert 
Sherril!, that Robert should retain the 19 acres paid for, and 
that Nelson, who was entitled to the residue of the purchase 
money, might sell and convey the remainder of the land un- 
paid for by Robert, to the said Elbert Sherrill. That in pur- 
suance of this arrangement a surveyor was called in, and all 
parties being present, the 19 acres were run off, plotted and 
taken possession of by Robert, who up to that time had been 
in possession of the whole, under his original purchase; and 
the residue of the tract was surveyed and deeded by Nelson to 
Elbert Sherrill with warranty. That the subscribing witness 
to the deed from Nelson to Elbert, was Robert Sherrill himself, 
who was present at the whole transaction and assenting 
thereto. That in pursuance of said purchase and deed, the 
plaintiff took exclusive possession of the land so bought by 
him, and has been in the adverse possession thereof ever since, 
and has at times rented the said land to some of the defendants. 
That Robert, after the purchase by the plaintiff, set up no 
claim to the land, but that he is now dead, and that the de- 
fendants, who are his widow and children, now set up claim to 
the land by virtue of the legal title which was outstanding in 
Robert and by his death devolved upon them, and are threat- 
ening the plaintiff with an action for the land. The 
prayer of the complaint is for an injunction and farther relief. 
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The plaintiil, in his complaint, alleges positively that at the 
tinre he purchased he had no knowledge that the legal title to 
the land was in Robert, and did not believe that he had a deed 
from Nelson. The answer does not meet this allegation by a 
positive denial, but responds evasively, by alleging that the 
plaintiff knew, at the time of his purchase, that Robert 
“claimed title to the land.” Claiming a title and having a 
deed are very different things. It was true, and the plaintiff 
well knew, that Robert did claim the land up to the purchase 
by Elbert, but that he knew that the legal title was in Robert 
is wholly inconsistent with the fact that he recognized the legal 
title to be in Nelson Sherrill by taking tne deed from him, 
and that Robert informed him that he had the legal title, or 
that he desired the plaintiff to understand that he had the legal 
title, is wholly inconsistent with the fact that he, Robert, not 
only stood by and permitted one to make a deed to another of 
lands to which he had no title, and of lands the title to which 
he knew to be in himself, and that he actively participated in 
misleading the plaintiff by assisting in running off the land 
and becoming a subssribing witness to the deed made by Nelson 
Sherrill. When in addition to this, both Nelson and Elbert 
Sherrill testify positively that the plaintiff did not know, at 
the time of the purchase, that a deed had been made to Robert, 
we must assume as a fact established, that the plaintiff was ig- 
norant of the existence of such deed, and that the conduct of 
Robert was calculated and intended to mislead the plaintiff in 
that particular, and did mislead him. The case then presents 
this question: If one having the title to land intentionally 
induce azother to purchase from one who has no title, can he 
be permitted, afterwards, to assert his title and defeat the pur- 
chaser? In Devereux v. Burgwyn, 5 Ired. Eq., 351, the Court 
says: “Ifone acts in such a manner as intentionally to make 
another believe that he has no right, or has abandoned it, and 
the other, trusting to that belief, does an act which he other- 
wise would not have done, the fraudulent party will be re- 
strained from asserting his right, unless it be such a case as 
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will admit of compensation in damages.” Sasser v. Jones, 3 
Tred. Eq., 19, was much like the case before us. In that case. 
Arthur Jones, Sr., executed and delivered to his son, Arthur, 
Jr., a deed for more than half his estate, consisting of land and 
slaves. This transaction was concealed from his other children. 
Two years afterwards the father called all his children together 
and made a deed of settlement and division of all his estate, 
including that previously conveyed to the son Arthur, equally 
among allhis children. Arthur, Jr., was present at the making 
of this deed of settlement and did not make known his older 
deed and claim, but assented to the deed of settlement and 
took into possession the property assigned to him under it, 
Afterwards he brought his action at law and recovered judg- 
ment for the property which had been conveyed to him under 
the first deed. Upon a bill in equity being filed to restrain 
him from taking out execution upon his judgment, and the 
hearing of the case upon the pleadings and proofs establishing 
the foregoing facts, this Court adjudged, not only that the 
plaintifis should be quieted in the title and possession of the 
property claimed by them, but that they should have restitu- 
tion of whatever was lost by the recovery had against them at 
law. 

Judge Gaston put the decision upon the ground that the 
deed of settlement was one which bound the conscience of the 
defendant, and which a Court of equity will not permit him 
to contravene. To the same effect is the case of Saunderson 
v. Ballance, 2 Jones’ Eq., 322, which is where A, having an 
unregistered deed for half a tract of land, stands by and sees 
the same sold at auction by a trustee as the land of another, 
and permits B to buy it and afterwards to pay the purchase 
money and take a deed for it from the trustee, under the im- 
pression that he was getting a good title for the whole; which 
impression is well known to A, and he does not disclose his 
title at the auction sale nor afterwards, before the money is 
paid; there the concealment was held to be a fraud upon B, 
and the Court compelled A to convey his moiety to B upon 
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the repayment of what he gave for such moiety. The cases 
we have cited differ from Cousin v. Wall, 3 Jones’ Hg., 43; 
Claninger v. Summit, 2 Jones’ Eq., 518; and Hargrove v. 
King, 5 Ired. Eq., 480, in that these latter were cases where 
the equitable matter and trust preceded the acquisition of the 
legal estate and was coupled with its acquisition, thus consti- 
tuting the relation between the parties to be that of trustee 
and cestuez que trust, which the Courts will enforce. In the 
former cases it is seen that the legal title was first acquired, 
unaffected by fraud or trust, and by matter subsequent became 
impressed with all those circumstances of fraud and faithless- 
ness which invoke the jurisdiction of equity for the enforce- 
ment of the principles of honesty and fair dealing. The 
statute of frauds does not apply to either class of cases, nor do 
we see that equity is less reluctant to take hold of une than 
the other, or when it does take jurisdiction, that it will hesi- 
tate to do complete justice. 

In our case, Robert Sherrill being unable to pay the pur- 
chase money for part of the land, agreed that Elbert Sherrill 
might take it by discharging him from the debt. The plaintiff 
accordingly paid the purchase money due from Robert, who 
was discharged by Nelson from further liability. Nelson, 
then, who was in equity and good conscience the owner of the 
land until paid for, executed the deed to the man who had paid 
him for it, who received the deed under the belief that the title 
was in his bargainor, and was induced so to believe and act, by 
the fraudulent conduct of Robert Sherrill. The case, there. 
fore, falls within the principle of Sasser v. Jones and Saun- 
derson v. Ballance, where by reason of the fraud, equity will 
interpose and where, when it doesinterfere, will not stop half. 
way, by simply enjoining the party from taking advantage of 
his legal title, but will go further and do complete justice by 
compelling the party to do what in equity and good conscience 
he is bound to do—make his representation specifically good. 
Adams’ Eq., 150; Sugden on Vendors, 262. 
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The defendants here claim under Robert Sherrill, as privies 
in estate, and are subject to all equities against him. 

The plaintiff is entitled to an injunction, as prayed for, and 
also to a decree that the defendants execute to him a deed to 
that part of the land purchased by him. 

We have not noticed either the objections raised below to 
the evidence admitted, or to the instructions asked for, as the 
counsel for the defendants in this Court, properly enough, de- 
sired the case to be decided on the merits. 


Per Curiam, Judgment affirmed. 


JOHN A. VINCENT and wife, and others 9 WILLIAM J. MURRAY 
and ALBERT MURRAY, Ex’rs, and others. 


A devised as follows: ‘It is my will that my wife Nancy Murray 
have a lot of land including the house I now live in, sufficient for a 
one-horse crop, as little to the prejudice of the whole as can be done, 
with sufficient woodland to support it, to her use during her natural 
life.” 

The will then proceeded to give many articles of personal property, 
enumerating them, and also the use of a small part of the meadow 
land, and then said: ‘‘ All this I will during natural life, and at her 
death to be sold and equally divided between my children, and the 
balance of my property I will as follows: ‘‘I will all my land I now 
live on, be equallly divided among my four daughters,” &c.: Held, 
that the words ‘‘all this” referred only to the personal property, 

and that after the death of the widow, the land was to be equally 
divided among the four daughters. 


Casxz acrxrp, and submitted without action, and heard be- 
fore McKay, /., at Chambers, in the county of GuILForD. 

The facts agreed are as follows: 

Eli Murray, late of Alamance county, died in 1870, seized 
in fee of a tract of land on which he lived, containing about 
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five hundred acres. That he left a last will in writing, duly 
executed, so as to pass both real and personal estate, which 
after his death was duly proved and recorded in the Court of 
Probate for Alamance county. 

William J. Murray and Albert Murray, named as executors 
in said will, duly qualified as such, and took upon themselves 
the duties of that office. 

That the female plaintiffs are the four daughters, and the 
defendants are the two sons mentioned by the testator in hie 
will. Nancy Murray, his widow, is now dead. 

Under the will of the testator, the executors set apart and 
allotted to said Nancy, the widow, a tract of land containing 
eighty acres, including the dwelling honse, for and during the 
natural life of the said Nancy, and she held the same during 
her life as provided by the will. No part of the real estate of 
the testator is necessary for the payment of the debts of the 
testator. 

That the copy of the will annexed hereto as a part of this 
case, is atrne and correct copy. Upon this the plaintiffs con- 
tend: 

1. That the devise in the said will to the said four daughters 
of the testator, of the tract of land on which he lived, and the 
mill, is to them exclusively, and that it vests in them a fee 
simple estate in the whole of said land, to be equally divided 
between, subject pnly to the life estate devised to Mrs. Nancy 
Murray, in the lot of land to be laid off to her. 

9. That the defendants, William J. Murray and Albert 
Marray, have, under said will, no right or interest in said lande 
or the proceeds thereof as devisees or legatees, and no right as 
executors to sell it or otherwise to interfere with it. 

The defendants contend: 

1. That under the true and proper construction of the will 
of the said Eli Murray, the lot of land directed by said will to 
be cut off and set apart to Nancy Murray, the widow of the 
said Eli Murray, for and during the natural life or widowhood 
of said Nancy, and which was set apart by the said executors 
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ag directed under said will, did not pass solely to the four 
daughters of said Eli Murray after the death of the said 
widow. 

2. That it was the right and duty of the defendants as ex- 
ecutors, to sell the tract of land so set apart and to divide the 
proceeds of the sale, as well as the proceeds of the sale of the 
personal property, among all the children of Eli Murray. 

3. That the said William J. Murray and Albert Murray, in 
their own right, are each entitled to one-sixth part of the pro- 
ceeds of the said lot or parcel of land, devised to Nancy Mur- 
ray, the widow, during her natural life, and directed to be 
sold by the executors (as they insist) after the death of the said 
Nancy. 

The plaintiffs pray that their rights may be declared under 
said will to said land, by the judgment of the Court, and that 
the defendants may be perpetually enjoined from interfering 
with the same. 

1. The defendants pray that they, in their individual right, 
may be declared entitled to each one-sixth interest in the said 
tract of land devised to Nancy Murray for life and set apart 
to her as directed by said will. 

2. That under the will of the said Eli Murray, they as ex- 
ecutors may be declared entitled to sell the said lot of land 
so set apart to the said Nancy for and during her natural 
life, she now being dead, and to divide the proceeds of 
such sale among all the children, both sons and danghters of 
the said Elli. 

3. That a true and proper construction of the said will of 
the said Eli Murray may be given or made by this Court, and 
directions given to the said executors concerning the rights of 
all the parties named therein. 

The following is a copy of the will: 


State oF NortH Carouina, 
Alamance County. 


I, Eli Murray, of the county and State aforesaid, being old 
2 
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and knowing it is appointed once for all men to die, I do con- 
stitute this my last will and testament: First of all, I will that 
my body have a decent, christian burial, with full assurance of 
its resurrection at the last day. As it regards my worldly 
effects wherewith God has blessed me with, I will and bequeath 
after the following manner: First, I will that all my just debts 
be paid, of which I don’t kuow that I owe five dollars at this 
date, then it is my will that my wife, Nancy Murray, have a 
lot of land including the house I now live in, sufficient for a 
one horse crop as little to the prejudice of the whole as can be 
done with sufficient wood land to support it, to her use during 
her natural life, and I will that she have two beds and furniture, 
one horse, one milch cow, sow and pigs, my carryall and buggy, 
a good one horse turning plow and ball tongue plow, and such 
of my house furniture as is necessary to have, including her 
bureau and my currill press and sufficient number of chairs, and 
if she desires it my sofa and parlor chairs to remain during her 
natural life, and I also will that she have two hundred dollars 
in money. I will a sufficient quantity of meadow land be laid 
off for her as she can’t keep much of it. I also will that my 
wife have as much of my kitchen furniture as is necessary, and 
one year’s support; all this I will during natural life, and at 
her death to be sold and equally divided between my children, 
and what she accumulates during her sojourn for her to willas 
she please. And the balance of my property I will as follows: 
I will all my land in the tract I now live on be equally divided 
between my four daughters Aveline, Sarah Ann, Margaret Jane 
and Emma Virginia, including my mill. And I will that my 
daughter Emma Virginia have two beds and furniture and 
horse and saddle and her bureau and set of chairs, all equal to 
what the rest of my daughters have had, and it is my will that 
such of my houses is not necessary for one lot, to be taken off 
or divided so as to make the lots as equal as they can be. All 
I will to my children and their heirs, and all that I have given 
to my children to have and to hold, and such of my son John 
Alvis’ estate as fell to me by law and is still remaining at Fac- 
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tory I will to my two sons William James and Albert Murray, 
and his gold watch which I now carry I will to my grandson 
Edwin Cranford Murray, at my death I also will my desk to 
my son Albert Murray to kept in family, and also will my first 
wife’s bureau I will to my daughter Aveline. And the balance | 
of my property I will, just to be valued by some disinterested men | 
and then put up and sold, and if it does not bring the sums the 
valuation to be divided equally among my children, first when 
it is put the cryer to start it the valuation and if don’t bring 
that to be divided ainong my children at the valuation equally. 
All my property except such as I have willed to be sold, stock 
of horses and wagons and harness, cotton mill, gin, threshing 
machine, molasses mill, my cider mill I wish to remain here 
with my wife as long as she may need it to the use of my chil- 
dren when they come here and use it, and all the other property 
as above stated to be suld at public sale and divided equally 
among all my children. There is a great many articles too 
tedious to mention, all to be collected and valued and either 
sold or divided, and what money I have on hand or invested 
any way to be equally divided amorg my children and as above 
stated what I have advanced to my children heretofore as above 
stated what fell to me by law from my son John Alvis’ estate, 
and what I have advanced to two sons Wm. James and Albert 
to have and to hold forever, and should my wife become old 
and incapable of managing her affairs I will that my executors 
_attend to it and manage to her best advantage and to see that 
she has a sufficient support. And as to the interest I holdina 
lot of land where Mason lives if I do not dispose of it sooner I 
will it to be sold and as my other property equally divided. 

After due refiection I think I have mentioned all that is 
necessary, and should there be any article not mentioned let it 
be sold and divided as above stated, and this is my will, and I 
wish it carried out, and to thisend J constitute and appoint my 
two sons Wm. James and Albert Murray my whole and sole 
executors to this my last will and testament, and desire that it 
be recorded as such. a 
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In testimony whereof I have hereunto set my hand and 
affixed my seal this third day of June, in the year of our Lord 
one thousand eight hundred and sixty-nine. 

ELI MURRAY, (Seal.] 

Acknowledged in the presence of 
James W. Lea, 

Avis Kine. 
dune 8rd, 1869. 


Upon these facts agreed, the Court adjudged : 

1. That under the will of Eli Murray the feme plaintiffs are 
entitled to the whole of the tract of land mentioned in the said 
ease agreed and on which the said Eli Murray lived, to be 
equally divided between the said tour feme plaintiffs, including 
the lot of land set apart to Nancy, widow of said Eli. 

2. That the defendants have no interest in said tract of land 
and no right as executors to sell the same. 

3. That the cost of this action be paid by the executors ont 
of the general assets of the said Eli Murray. 

From this judgment the defendants appealed. 


Dillard d& Gilmer and Graham & Graham, for appellants. 
Norwood d Webb, contra. 


Reapz, J. To ascertain the will of the testator through 
the words which he has used, aided by circumstances, is the 
rule for construing wills. The one nnder consideration is so 
inartificially written that there is danger of misunderstanding 
it after the most careful reading. | 

The question is, whether the portion of the testator’s home 
place, given to his wife for life, goes to his four daughters, to 
whom the balance of the home place is given ;' or, whether it 
is to be sold after his wife’s death, and the proceeds divided 
among all of his children. 

“Tt is my will that my wife, Nancy Murray, have a lot of 
Jand, including the house I now live in, sufficient for a one- 
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horse crop, as little to the prejudice of the whole as can be 
done, with sufficient wood land to support it, to her use during 
her life.” The will then proceeds to give the wife a great 
many articles of personal property, enumerating them, and 
also the use of a small part of the meadow, and then “ All this 
I will during natural life, and at her death to be sold and 
equally divided between my children.” Does ‘‘all this” in- 
clude the land or only the personal property ? We think it in- 
eludes only the personal property. When he gave the land, 
as above to his wife for life, he dropped that subject and took 
up the personal property, and before leaving it, directed it to 
be sold at his wite’s death. And then he returns again to the 
iand, and says: “ And the ba’ance of my property I will as 
follows: I will all my land in the tract I now live on, be 
equally divided among my four daughters,” &c. 

The construction which we put upon it is the same as if he 
had given the home tract to his danghter’s encumbered with 
the life estate of the wife in the lot set apart for her. 

There is no error. This will be certified. 


Prr Curiam. Judgment affirmed. 


STEPHEN MORTON and wife and others 7 WM. LEA, Adm’ &c. 


In an action for an account and settlement, where the defendant relies 
upon the plea of a former account and settlement, the answer must 
allege and set forth an account stated between the parties, and that 
the account, as settled, is just and true. 


(Harrison v. Bradley, 5 Tred, Eq. 136, cited and approved.) 


Cryiz Action, fur an account, criginally begun in the Pro- 
bate Court, from which it was transferred and tried before 
McKay, J., at Spring Term, 1875, Person Superior Court. 
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All the facts necessary to an understanding of the case as de- 
cided in this Court, are stated in the opinion of Justice 
Bynum. 


J. W. Graham, for appellant. 
No counsel contra in this Court. 


Bynum, J. The plaintiffs, who are the next of kin, and 
distributees of the estate of James Covington, sue the de- 
fendant as administrator, for an account of the estate in his 
hands and their part of it. The defendant, among other de- 
fences, pleads in bar of the account demanded, that he had 
fully accounted with the plaintiff, and he sets forth a copy of 
what he claimed to be a settlement with them, which isin the 
following words: 


“This day, Wm. Lea and us the undersigned had a settle- 
ment of the estate of James Covington, deceased. 

Due Bell Covington, $675.25. 

Due Snsannah Covington, $675.25. 


The above amount due us, said Lea pays interest on this 
debt from date.” 
BELL V. COVINGTON. 
SUE A, COVINGTON. 


Upon the complaint, answer and exhibit, the defendant 
moved the Court of Probate to dismiss the action. The Court 
refused the motion and adjudged quod computet, and pro- 
ceeded to take and state an account of the estate. 

Upon the coming in of the report the defendant tiled many 
exception thereto, and among them, that the aforesaid plea 
raised an issue of fact, to be tried by ajury. Before the ex- 
ceptions were passed upon, the Clerk went out of office and 
another was inducted into office, who held that the said plea 
did raise an issne of fact, whereupon he transferred the cage to 
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the Superior Court in Term. In that Court the presiding 
Judge affirmed the judgment of the Clerk, and adjudged that 
the defendant had a right to a jury trial upon the issue raised 
by his plea of “settlement.” From this judgment the plaintiffs 
appealed. 

There is error. The plea offered by the defendant as a bar 
to any further account is wholly defective in this, that it does 
not allege and set forth any account stated between the parties, 
and that the account as settled is just and true. 

In the old action of account, to which this is analogous, the 
first judgment is guod computet—that the defendant do account. 
If in order to defeat this preliminary judgment, the defendant 
pleads quod plene computant, &c.—that he has fully accounted, 
&c.-—he must allege and show the manner of it, as for instance, 
that the account was stated in writing and settled and signed 
by the parties, in which case it would be a bar to a bill for 
another account. Harrison v. Bradly, 5 Ired. Eq., 1386. In 
our case it is expressly averred by the plaintifis and not denied 
by the defendant, that no account was stated in writing or 
otherwise and exhibited to them. Asa pleain bar of an ac- 
count, this defence wholly fails. Both parties agree as to the 
nature of this alleged settlement and the circumstances under 
which it was made; its legal effect as a bar to the account de- 
manded is a question for the Court only. What effect it is to 
have with the creditor in stating the account it may not be 
necessary now to decide. It seems to be entitled to no con- 
sideration any where, except as an attempt to overreach two 
unprotected orphans, to whom the defendant stood in a near 
fiduciary relation. For it appears from the account stated that 
much more is due them than the sum stated in the alleged 
settlement, and that the other distributees of the estate had 
received from the defendant over twice that amount in the 
payment of their shares. As an agreement to take a less sum 
than the debt, it was void for the want of a proper considera- 
tion, and at most it can have the effect of a memvorandum of a 
settlement begun only but not completed. 
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The ruling of Tuck, the first Judge of Probate, was not 
erroneons, and the case properly stands upon the exceptions 
of the defendant, filed to the account, as stated by him. 

The Superior Court will remand the case to be proceeded 
with in accordance with this opinion. 


Perr Coriam. Judgment reversed. 


T. L. HARGROVE, Attorney General of North Carolina, in the name 
of the People of said State and upon the relation of N. N. TUCK, 
»o, JOHN W. HUNT. 


An action brought as follows: ‘‘T. L. Hargrove, Attorney General of 
North Carolina, in the name of the people of the said State, and 
upon the relation of N. N. Tuck ¢.,” &c., is well brought, and no 
advantage can be taken of it on demurrer. 


(Green v. Green, 69 N. C. Rep. 294, cited and approved.) 


Civit action, tried before U/cKay, J, at Spring Term, 1875, 
Person Superior Court. 

The facts in the case are not necessary to an understanding 
of the case as decided in this Court. 

The defendant demurred to the complaint, for that the action 
was brought in the nameof T. L. Hargrove, Attorney-General 
of the State of North Carolina, in the name of the people of 
the State and upon the relation of N. N. Tuck, &c., whereas 
the defendant insists it should be “ The people of the State of 
North Carolina upon the relation of N. N. Tuck,” &e. 

The Court sustained the demurrer, and the plaintiff ap- 
pealed. 


Battle & Son, for appellant. 
Edwards and Batchelor, contra. 
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Serrie, J. The defendant demurs to the plaintifi’s com- 
plaint, because the action is in the name of “T. L. Hargrove, 
Attorney General of North Carolina, in the name of the peo- 
ple of the State, and upon the relation of N. N. Tuck,” 
whereas it should be “ The people of the State of North Caro. 
lina upon the relation of N. N. Tuck,” &e. 

“ An action may be bronght by the Attorney General in the 
name of the people of this State upon his own information, or 
upon the complaint of any private party against the parties of- 
fending in the following cases: (1.) When any person shall 
usurp, intrude into, or unlawfully hold or exercise any public 
office.” &c. Bat. Rev., chap. 17, sec. 366. 

The form suggested by the demurrer has received the ap- 
probation of this Court in what are known as “the sheriff 
cases” in 65 N. C. Rep.,.and the Penitentiary and Asylum 
eases in 68 N. C. Rep., and it would have been better to have 
followed an approved precedent in bringing this action, or to 
have removed the defendant’s objection by an amendment, 
after the supposed defect was called to the attention of the 
pleader. But the simple fact that the name of the Attorney 
General is set forth in the complaint, although unnecessary, 
cannot defeat the action. 

It may be treated as surplusage, or it may ve construed as an 
assent on his part to the bringing of this action, which, in fact, 
he had given in writing. The people of the State, upon the 
relation of Tuck, are parties plaintiff, and we answer the ob- 
jection that the Attorney General is improperly joined, in the 
language of the Chief Justice in Green v. Green, 69 N.C. 
Rep., 294. 

“We are inclined to the opinion that under the very liberal 
system of pleading introduced by C. C. P., the fact cf unneces- 
sary parties, either plaintiffs or defendants, is not a fatal objec- 
tion. As to unnecessary parties made plaintiffs, it is their own 
concern, to be made liable for costs; as to unnecessary parties 
made defendants, they are allowed to disclaim and have judg- 
ment for costs.” 
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“C.C. P., sec. 95. A defect of parties, plaintiff or defend- 
ant is ground of demurrer, but too many parties is surplusage 
only, cured as above indicated by judgment for costs or dis- 
claimer,” &e. 

The judgment of the Superior Court is reversed. 


Per Curiam. Jadgment reversed. 


STATE vo. JOHN BRITE. 


Where A and B are jointly indicted for larceny, the declarations of B 
are competent evidence against himself; and the fact that these decla- 
rations tend to convict A, does not affect their admissibility. 


Although the offence of receiving stolen goods is declared to be a mis- 
demeanor by sec. 55, chap, 32, Bat. Rev., the effect of secs. 25 and 
29 of the same chapter is, to authorise the Court to punish the of- 
fence in the same manner as larceny is punished; that is, by confine- 
ment in the States’ prison or county jail for not less than four months, 
nor more than ten years, 

In an indictment for larceny, a third person may be described by any 
particulars which furnish sufficient identification; and initials are a 
sufficient designation of the christian name. 


(State v. Henderson, 68 N. C. Rep. 348, cited and approved.) 


Ixnpictment for Larceny, tried before Hure, J., at Spring 
Term, 1875, Pasquorank Superior Court. 

The indictment charged the defendant with stealing two 
coats, the property of one S. 8. Fowler, and also it contained 
a count charging him with receiving the coats knowing them 
to have been stolen. 

The State introduced S. 8. Fowler as a witness, who testified 
that the defendant went to his house twice on the day of the 
alleged larceny, in company with one Culpepper who was 
jointly indicted with defendant. The last time they went into 
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the store, Culpepper carried with him a small bag, and Brite 
made some purchases and told Culpepper to put them in the 
bag. Culpepper was at the time standing near the counter 
where the coats were. They then lett the store together. 
Fowler suspecting the parties, pursued them within a few 
minutes, and found the bag and goods in the possession of 
Culpepper. Upon examination, he found one of the coats in 
the bag, but did not at the time make a thorough search. Oul- 
pepper looked at Brite and said, ‘“ We can raise five dollars, 
wont that settle it?’ Brite at the same time declared his in- 
nocence. The coat was taken out of the bag, and Culpepper 
taken into custody. The bag and contents was then given to 
Brite by Fowler, and Brite started home. Shortly afterward 
Fowler went in pursuit of Brite, found him with the bag, and 
upon examination found another coat in the bag. Brite atthe 
time declaring. that he knew nothing of the coat, and that he 
had paid for all the goods he purchased of lowler. 

The State then offered Culpepper as a witness against Brite, 
and refused to place Brite on the stand as a witness against 
Culpepper. . | 

The defendant Culpepper then offered to prove by Frank 
Eason and Job White, (colored,) that the defendant Brite 
while in jail admitted to them that he alone was the guilty 
party, and that Culpepper was innocent, having had nothing 
to do with taking the coats. 

To this testimony the defendant Brite objected, the Court 
overruled the objection, and Brite excepted. 

Brite introduced many witnesses, all of whom testified to 
his good character. 

His Honor charged the jury that they could find one defen. 
dant guilty and acquit the other, or they could convict both of 
the larceny, or one of the larceny and the other of receiving 
stolen goods knowing them to have been stolen. 

The defendant Brite excepted to the charge of his Honor. 

The jury returned a verdict of guilty of larceny as to Cul- 
pepper, and guilty of receiving as to Brite. 
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Brite then moved for a new trial, the motion was overruled, 
and defendant sentenced to the State penitentiary for four 
years. 

From this judgment defendant appealed. 


Bushee & Busbee, for the prisoner. 
Hargrove, Attorney General, for the State. 


Serre, J. The defendant’s first exception is that his Honor | 
allowed Culpepper, a co-defendant, to introduce witnesses to 
prove his (Brite’s) declarations while in jail, which tended to 
exonerate Culpepper. 

While these declarations are not evidence, either for or 
against Culpepper, being, as to him, res tater alias acta ; and 
made by one not under oath, and subject to cross examination, 
yet they are clearly admissible against Brite, and it makes no 
difference whether they were called forth by the State, or by 
Culpepper, without objection, or rather with the sanction of 
the State. 

Such appears to have been the view taken by the Court and 
followed by the jary, for both Culpepper and Brite were con- 
victed, one of larceny, and the other of receiving stolen goods, 
knowing them to have been stolen. 

After the judgment of the Court sentencing the defendant 
Brite to the State’s prison for four years, he made the further 
exception that “ receiving stolen goods is by law a misdemean- 
or only, that misdemeanors are not infamous offences, that the 
Court can only sentence to the penitentiary for infamous of- 
fences, and that this was not a case «f much aggravation, nor 
was he a hardened offender, the testimony showing him to be 
aman of good character.” It is true that the receiving of 
stolen goods, knowing them to have been stolen, &c., is de- 
clared in Bat. Rev., chap. 32, sec. 55, to be a misdemeanor ; 
but it is enacted by the same section that on conviction, “snch 
receiver shall be punished as one convicted of larceny.” And 
the effect of sections 25 and 29 of the same chapter is to an- 
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thorize the Court to punish the offence of larceny by confine- 
ment in the State’s prison, or county jail, for not less than four 
months nor more than ten years, in the discretion of the Court, 
according to the aggravation of the case, or the character of 
the offender. 

In this Court the defendant’s counsel moves to arrest the 
judgm2nt for that the indictment charges the goods stolen to 
be the property of S. 8S. Fowler, whereas the full christian 
name of Fowler should have been set forth. 

How does it appear that the letters 8. 8., which are said by 
the counsel to be initials, is not the full name of baptism ? 
There is not the slightest intimation in the record that there 
was any proof to the contrary, or that S. 8. was not Fowler’s 
full christian name. 

But admitting 8. 8. to be merely initials, a third person may 
be described by any particulars which furnish sufficient identi- 
fication ; and “ initials, it seems, are a sufficient designation of 
the christian name, and at all events cannot be excepted to af- 
ter verdict.” Whart. Cr. L., §255. 

State v. Henderson, 68 N. C., 348, and authorities there 
cited. . 

Let it be certified that there is no error. 


Per Cortam. ; Judgment affirmed. 
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J. M. WOODHOUSE »o. B, F. SIMMONS, Ex’r. of B. B. SIMMONS, 
deceased. 


A mere entry of a part payment on a bond, without other evidence 
tending to show that such entry was made at a time when it was 
against the interest of the holder to make such entzy, is not of itself 
sufficient to repel the statutory presumption of payment. 


A part payment is necessarily made by the obligor, or at least with his 
privity; Z’herefore, where A held a bond executed by B and payable 
to C, and a set off in favor of B, was allowed and entered on the 
bond by A: Held, that this was not a part payment as to C, and did 
not repel the presumption of payment, 


Under sec. 848, C C. P., an obligor of a bond is not a competent wit- 
ness to prove any transaction between himself and the obligor, when 
such obligor is dead at the time of trial, although he may have pre- 
viously asssgned the bond. 


(The cases of Walker v. Wright, 2 Jones 155; Buie v. Buie, 2 Ired. 87; 
Wood v. Dean, 1 Irved. 280; McKeathan v. Atkinson, 1 Jones 421: 
Lowe v, Powell, 3 Jones 67; Williams v. Alexander, 6 Jones 187, cited 
and approved.) 


AppraL from a Justice’s Court, tried before Albertson, J, 
at Spring Term, 1874, Curriruck Superior Court. 
The action was brought upon the following bond: 


On demand, with interest from the 28th of May, 1850, and 
for value received, the undersigned promise to pay to Hodgers 
Gallop or order, two hundred dollars for value received. 

Witness our hands and seals. 

R.R. HEATH. — [1.5.] 
B. F. SIMMONS. [L. s.] 


The defendant pleaded the statute of limitations, to which 
the plaintiff replied, partial payment within ten years. The 
plaintiff offered in evidence a receipt upon said bond, and in- 
troduced H. Gallop, the payee of the bond, who swore that 
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the receipt endorsed upon said bond was for money due to 
R. R. Heath for professional services, and so credited. 

The plaintiff then offered to prove that the bond had not 
been paid. Both the obligors of the bond being dead, his 
Honor ruled out this evidence. To this ruling plaintiff ex- 
cepted. 

His Honor being of the opinion that the receipt on the 
bond and the evidence of Gallop, the payee of the bond, were 
not sufficient evidence of a payment within ten years, gave 
judgment for the defendant. Thereupon the plaintiff moved 
for a new trial. The Court refused the motion and the plaintiff 
appealed. 


Busbee & Busbee, tor appellant. 
Smith & Strong, contra, 


1. It is the payment of part of a bond, not the endorsement 
of such payment, that repels the presumption from lapse of 
ten years of payment of the bond. 2 Greenl. Ev., sec. 444. 

2. The endorsement is only evidence to prove the fact of 
such payment when in the handwriting of payee and in the 
absence of evidence of knowledge or assent of obligors 
thereto, when it is shown thaf such payment was evidenced 
before the presumption of payment arose. Welliams v. Alew- 
ander, 6 Jones, 187. 

8. Admissions made after such lapse of time by one of 
several makers, not admissible against the others. Rev. 
Code, chap. 65, sec. 22. 

4, The payee was not a competent witness to prove the fact 
of payment in favor of the plaintifi who claims under him. 
People v. Maxwell, 64 N. C. Rep., 813; Lsenhour v. Lsenhour, 
64 .N. C. Rep., 640; Hallyburton v. Dobson, 65 N. ©. Rep., 
88 ; State v. Dorris, 69 N. ©. Rep., 444. 


Ropman, J. Title 1V of the Code of Civil Procedure, en- 
titled “ Limitations,” is not applicable in the present case ; that 
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statute being confined to causes of actions which arose after 
August, 1868, C. C. P., sec. 16. The question respecting the 
payment of the bond sued on is governed by the law existing 
when it became dune. The Act of Assembly bearing on it is, 
Rev. Code, chap. 65, sec. 18: ‘ The presumption of payment 
or satisfaction on all judgments, decrees, contracts and agree- 
ments, had or made, shall arise within ten years after the right 
of satisfaction on the same shall have accrued, under the same 
rules which now prevail. 

It was not the object of this act to create a presumption 
which did not exist before, but merely to shorten and accurately 
define the time within which it should arise. Under this act 
it was settled that the lapse of time had an artificial and tech- 
nical force beyond what a jury might give to it as merely a 
portion of evidence on the question of actnal payment, and 
that unless repelled in some way allowed by law, the presump- 
tion was conclusive. Walker v. Wright, 2 Jones, 155. 

It was held, however, that the presumption might be re- 
-pelled by proof of circumstances that clearly showed that pay- 
ment had not in fact been made. What circumstances would 
suffice for this purpose was matter of law. Buze v. Buie, 2 
Tred., 87; Walker v. Wright, 2 Jones, 155. 

Lhe fact that there was no person authorized to receive pay- 
ment was of course sufficient. Luce v. Buze, 2 Ired., 87%. 
The continued insolvency of the debtor was a circumstance 
from which a jury might infer against the presumption that 
the bond had not in fact been paid. Wood v. Dean, 4 Ired. 
280; McKinder v. Littlejohn, 4 Ired., 198. It may be doubted 
whether the ruling was consistent with the true theory of a 
statutory presumption, having an artificial and technical 
weight. But it is not necessary to consider it in this case. 

It was also held that a part payment of the. bond, by the 
debtor, repelled the presumption. cKeathan v. Atkinson, 1 
Jones 421; Lowe v. Powell, 3 Jones 67. And that a credit 
of a part payment entered by the obligee, before the expiration 
of the ten years and within ten years of the bringing of the 
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suit, was evidence of the payment, and rebutted the presump- 
tion. Wellrams v. Alewander, 6 Jones, 137. 

The question then arises: Does the entry on the note in 
suit in this case bring the case within the rule established in 
Williams v. Alewander ? 

In the first place, it must be noted that there is no evidence, 
other than the date given in the entry itself, that it was made 
within ten years after the bond became due. The reason why 
the entry by the obligee of the payment is received as evi- 
dence, is because it was against his interest when made, and 
by reason of his death or incompetency as a witness, the fact 
cannot be proved in any other way. Evidently this reason 
requires and presumes that there is evidence aliunde, that the 
entry was made at atime when it was against the interest of 
the holder to make it; that is to say before the presumption 
had arisen. In Weallcams v. Alexander there was such proof. 
Otherwise the presumption might be evaded by a falee entry 
at any time. For this reason we are of opinion that the entry 
(supposing it to have been an entry of a part payment) was 
not evidence that it was made at the date stated in it, or before 
the presumption had arisen, and was therefore insnflicient by 
itself to rebut the presumption. 

Secondly. The entry under consideration is not an acknowl- 
edgment of a part payment. It was an acknowledgment by 
the obliger or holder that ILeath had a set-off to the amount of 
$10, which the holder was willirg should be applied as a part 
payment. <A part payment is necessarily made by the obligor 
or with his privity. It may be fairly construed as an acknowl- 
edgment of the bond as a valid subsisting debt, and as equiva- 
lent toa promise to pay the residue. Bnt this cannot be said 
of an appropriation by the obligee alone, and without the 
privity of the obligor, of a set-off in favor of the obligor, as a 
part payment on a bond. This is exclusively the act of the 
obligee, of which the obligor has no knowledge, and it cannot 
be held as an acknowledgment by him of the validity of the 
debt, or as his promise to pay it. 


o¢ IN THE SUPREME COURT. 


a A RR A a re eg pp 


Woopnouse wv, SIMMONS, Ex’r. 


Third. Was Gallop a competent witness to prove the non 
payment of the bond ? 

Assuming for the present that there was nothing in the 
merely negative character of the testimony offered to make it 
incompetent, it must be conceded that he wonld have been a 
competent witness at common Jaw, for at the time of the trial, 
he had no interest in the result of the suit. It is said that he 
was not rendered incompetent by section 348, of C. C. P., be- 
cause the object of this act was to Iessen and not to increase 
the grounds of disqualification. As a general proposition this 
is certainly true. But it is equally clear that unless we disre- 
gard the language of the proviso, in sec. 343, the present case 
is an exception to it. No person who has ever had an interest 
which may be affected by the event of the action, “nor anv 
assignor of anything in the action, shall be examined in regard 
to any transaction, d&c., at the time of the trial.” Although we 
may not perceive ary sufficient reason for disqualifying a wit- 
ness who has once had an interest, but has parted with it boua 
fide, and not for the purpose of enabling him to testify ; yet 
the language of the act is too plain and positive to leave us at 
iberty to disregard it. 

It is said, however, that Gallop was not offered to prove any 
transaction or communication with the deceased obligors, but 
to prove that there was no transaction. This argument is ob- 
noxious to the maxim, ‘ gus haeret in litera, hacret in cortice.”’ 
The intent of the act evidently extends to the denial of a trans- 
action which presumptively occurred, the effect of the disproof 
of which would be to charge the estate of the deceased. Per- 
haps if alive, they might contradict the denial. There is here 
no opportunity for oath against oath. We think the witness 
was incompetent to rebnt the presumption of the payment of 


the bond. 


Perr Curiam. Judgment affirmed, 
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ROBERT L. D. HENRY ¢«. WILLIAM H. WILLARD, surviving 
partner of R. F. MORRIS & SON, 


The declarations of a supposed partner are not admissible against the 
other, if made in hisabsence, unless the partnershp Is first established 
aliunele, 

The fact of partnership can only be established by evidence foreign to, 
and disconnected from the declarations of the alleged partner. 

(The cases of Grady v. Ferebee, 68 N.C. Rep. 356; MePayden ve Har- 
rington, 67 N.C. Rep. 29; MeCoombs vo N.C. Railroad Co., 70 N.C. 
Rep. 178; Stenhouse & MaCuiley v. The CO. C. & A. Railroad Co.; 
Thid, 642, cited and approved. ) 


Crvin aorion, tried before err, J, at Fall Term, 1874, 
OranGe Superior Court. 

The summons was originally issued against the defendant as 
surviving partner of R. f. Morris& Son. At Fall Term, 1874, 
the plaintiff obtained leave to amend his complaint (which was 
granted on payment of cost), by adding a complaint against the 
defendant as executor de son tort of Robert IF. Morris, deceased. 
The defendant filed an answer to the additional complaint, and 
the case was transferred for trial to Orange county. 

The complaint alleges that for several years immediately 
preceding the 18th of September, 1872, the firm of ht. I’. Morris 
& Son existed and transacted business in the town of Durham, 
buying and selling tobacco, and manufacturing tobacco and 
selling the same. That defendant was a partner in the said 
firm. At divers times preceding the aforesaid date, the plain- 
tiff sold and delivered to the said firm at the instance and re- 
guest of R. F. Morris, several thousand pounds of tobacco, on 
which partial payments were made, leaving a balance due, of 
principal money, at the date aforesaid of $1,093.85, which the 
said firm promised to pay. R. I. Morris died in the year 1873. 
leaving the defendant surviving partner of the firm. Payment 
of the said money had been demanded before the commence- 
ment of this action, and refused ; and that no part of the bal- 
ance and interest have been paid. 
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For a second cause of action the complaint alleged that after 
the death of ft. F. Morris, the defendant took possession through 
his agent, R. H. J. Blount, of all the property he could find 
belonging to R. F. Morris. That Blount.sold the same, turn- 
ing over the proceeds to defendant, except about the sum of 
$300, which was al.owed the widow of Morris as her year’s 
support and defendant has rendered himself liable for the debt 
due trom RR. F. Morris & Son or It. I. Morris, to the plaintiff. 

The defendant in his answer denied that he was a partner or 
a member of said tirm, or that he was interested in said firm, 
or that he had any connection therewith. Defendant farther 
denied that he was surviving partner of the firm and that said 
firm continued toexist after the 15th day of April, 1872. The 
defendant denied on information and belief that said firm was 
ever indebted to plaintiff in the snm of $1,093.85. Defendant 
denied that R. F. Morris died at the time alleged in the com- 
plaint, but alleged that said Morris died about the middle of 
the year 1872. 

As a farther answer to the complaint the answer alleged that 
prior to the Ist day of September, 1869, defendant and one 
Edward A. Morris and the said ht. F. Morris together formed 
a limited partnership in which defendant was the special part- 
ner and R. F. Morris and his son E. W. Morris were the general 
partners, under the firm name of R. F. Morris & Son, and that 
the articles of said partnership or certificate thereof was duly 
recorded in the records of Orange county, in conformity with 
the provisions of an act of the General Assembly, entitled “Aa 
act to provide for limited partnerships.” By the terms and 
limitations of said articles, satd partnership was to expire and 
did expire on the Ist day of September, 1869. On said day 
the partnership ceased to exist and was never renewed, and 
after that date defendant was never, at any time, a partner of 
R. F. Morris After that date a new partnership transacted 
business under the same firm name, but defendant was in no 
wise connected with said firm and had no interest therein, and 
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not connected therewith. 

Defendant denied that the limited partnership of R. F. Morris 
& Son, which expired on the ist day of September, 1869, had 
any dealing with the plaintiff now remaining uneettled, and 
denies that said firm owes the amount demanded or any part 
thereof. Defendant alleged that he never at any time resided 
at Durham, and that he never at any time transacted any bus- 
iness for the firm of R. F. Morris & Son, whereof he was a 
special partner, and never at any time did he deal with the 
plaintiff, for or on account of said firm, or for or on account of 
any other firm, or for himself individually, and defendant 
farther alleged, that at no time did he ever hold himself ont as 
a general partner of the firm whereof he was a special partner 
or of the subsequent firm of Rk. F. Morris & Son, and at no 
time did he ever have any dealings for or on account of the 
subsequent firm. 

And for a further defence the defendant alleged that Edward 
W. Morris and the administrator of Rt. i. Morris are necessary 
parties to this action. 

That a special partner is not personally liable for the con- 
tracts of a limited partnership. 

That the said supposed claim of plaintiff did not accrue within 
three years before the commencement of this action. 

Before the jury was empanneled the defendant objected to 
the joinder of the two causes of action set forth in the com- 
plaint. The Court overruled the objection and defendant 
excepted. 

On demand of the defendant the plaintiff furnished a bill of 
particulars of his claim. 

The plaintiff contended that in addition to the limited part- 
nership from September Ist, 1866, to September 1st, 1869, the 
terms of which are set ont in the answer of the defendant, the 
game firm of R. F. Morris & Son was continued as a general 
partnership, or that a new one was formed between the de- 
fendant and R. F. Morris at or before the close of the first, as 
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a general partnership under the same name of Rt. F. Morris & 
Son, and the several lots of tobacco, for the balance of which 
he claimed payment, was sold and delivered to the same firm 
or firms, in which he alleged the defendant to be a partner, 
upon contracts of purchase made with the said it. I’. Morris. 

The plaintiff was introduced as a witness in his own behalf, 
and also other persons who gave evidence tending to show that 
the plaintiff resided in the county of Person, some twenty-five 
miles from Durham, where the alleged partnership business was 
carried on. 

The plaintiff testified that he commenced dealing with them 
in 1868, in which year he sold them, throngh said Morris, to- 
bacco to the amount of $3871, of which sum he received at that 
time $200, leaving a balance due him of $171. In July or 
Angust, 1869, according to his impression, certainly before the 
10th of September, he sold them another lot of tobacco, 
amounting to between $400 and $500, of which he received 
twenty-two dollars. 

The plaintiff was proceeding to state a sale to the firm In 
1870, when the defendant objected. The plaintiffs connsel 
stated that he should offer evidence to show that defendant 
was a partner at that time. His Honor then allowed the wit- 
ness to proceed, with the understanding that the evidence was to 
be ruled out if such evidence was not adduced. 

The witness then stated that in the summer of 1870 he sold 
said firm, through Morris, another lot of tobaccc, amounting 
to about $700. To this evidence the defendant excepted. 
Notes had been given plaintiff at each of his two first trans- 
actions fur the balance due, by R. F. Morris, signed R. F. 
Morris & Son. In the fall of that year Morrissent to plaintitt 
$400, which was applied as payment on said nofe. On the 
24th of February, 1871, the plaintiff and said Morris met, and 
calculating the interest due on said note, and deducting pay- 
ments made, including the $400 aforesaid, Morris executed and 
delivered to plaintiff the note for $487.05 now named in the 
bill of particulars and now produced, and a draft on the Ral- 
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eigh National Bank for $200, payable in thirty days te secure 
the balance then due. Both the note and draft were signed 
“RE. Morris & Son.” On the 27th of March ensuing, the 
plaintiff having gone to Durham, on his way to Raleigh to 
realize the draft, which had fallen due, Morris told him he need 
not go, that the firm had funds in New York on which he 
would draw, and accordingly gave him the bill of exchange of 
that date for $200, signed R. F. Morris & Son, mentioned in 
the bill of particulars. Plaintift handed said bill to one T. C., 
Ellis, a merchant at Cedar Grove, and told him to collect it 
and account to him. This bill was produced on the trial, with 
protest for non-payment by a Notary Public in New York, and 
with ita letter to said Ellis, dated “Durham, April 17th, 
1871,” to the effect that the writer had received the bill of ex- 
change aforesaid and would go to Raleigh for money and pay 
it off. This letter was signed “Rh. EF. Morris & Son, per 
Blount,” and wasin the hand-writing of Rk. H. J. Blount. 
The plaintift farther testified that in May, 1872, he sold to R. 
KF, Morris, for caid firm, his whole crop of tobacco for 1871, 
and that by agreement made at the time of the sale, which was 
made at plaintill’s residence, parts of the tobacco were to be 
delivered at the factory, and other parts at the public ware- 
house for the sale of tobacco at Durham, to be delivered at said 
warehouse in the name of plaintiff and so sold, and plaintiff — 
was to get the proceeds, and if it brought an excess above the 
price agreed on, such excess should be credited on the debt 
due to the plaintifi. In carrying a load of it to the factory in 
May, 1872, Blount, who was in charge thereof, refused to re- 
ceive it, saying he knew nothing about it, but Morris arriving 
soon afterwards, after some conversation between him and 
Blount, it was received. Going thence to the house of Morris 
to dine, Morris inquired if he wanted the money for this load, 
and upon plaintifi’s replying that he did, Morris directed his 
son, John B. Morris, to go to the factory, or to Mr. Blount, and 
bring it. The young man went out and brought and paid to 
the plaintiff $100, which was the value of that load. Ware- 
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house bills were produced of the tobacco mentioned in the bill 
of particulars, which the plaintiff depcsed were delivered in 
pursuance of the contract of May, 1872, at prices agreed on 
with Morris. That the tobacco sold for less than Morris agreed 
to pay. He received from the warchousemen the amount for 
which it sold, and the balances of $155.52 and $178.34, named 
in the bill of particulars were still due. 

On offering to prove these items in 1872, the defendant ob- 
jected, the plaintiff replying that he expected to show that the 
defendant was connected with it. The evidence was admitted 
subject to be ruled out unless such evidence was shown, and 
the defendant excepted. 

The plaintiff farther testified, that in the summer of 1870 
he was in the hotel kept by R. F. Morris, in Durham, and had 
retired for the night; after the arrival of the train from Ral- 
eigh, Morris desired him to yield his bed in a separate room to 
a passenger who had just arrived, and go inte another room. 
While dressing for that purpose, Morris brought in the defen- 
dant and introduced him to the plaintiff and remarked “ We 
have been buying this man’s tobacco, and he does not need 
money and has given ns time,” to which defendant replied 
“ Well! time is worth something. On the next morning in a 
conversation between Morris and the defendant, he heard the 
defendant say in reply to some remark of Morris in respect to 
an engine, “I have an engine at New Berne, bring that up.” 
Afterwards in 1871 or 1872, he saw a steam engine attached 
to the factory. 

On eross examination the plaintiff was asked why he could 
remember so well the language used by Morris and Willard 
and could not recollect dates? He replied, “I had been sell- 
ing them tobacco and was watching their manceuvres.” 

Plaintiff farther testified on cross examination, that he sub- 
sequently demanded payment of Mr. Blount for his tobacco, 
at the factory, and Glount refused, saying that his name was 
not on his books, and that he owed him nothing. 

He saw the advertisement in the Hillsborongh Recorder, of 
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the limited partnership alleged in the defendant’s answer, 
about the time of its formation. The advertisement being 
read in court, stated the time of commencement and duration 
of partnership to be as stated by defendant. 

W. T. Blackwell was introduced on behalf of the plaintiff 
and testified as follows: ? 

That the same sign board over the door of this factory with 
the inscription “R. F. Morris & Son,” continued there from 
1867 until the fall of 1872. Defendant was frequently at 
Durham daring this time, sometimes had gone on to a cotton 
factory which he owned in Orange, but often came to Durham 
and went no farther. Spent his time with R. F. Morris, but 
had no business there of which witness was aware, except with 
Morris. Had often seen him at the factory. Morris was re- 
ported insolvent during all this time. 

Henry Malone testified that the same year that Morris 
bought the plaintiff’s crop he also bought the crop of witness, 
to be delivered at the public warehouse in Durham, for the 
firm of R. F. Morris & Son. The tobacco was delivered ac- 
cording to the agreement, and a part thereof remains unpaid 
for. Witness was about to state what Morris said at the time, 
when defendant objected. The plaintifi then read in evidence 
a deed dated April 10th, 1871, between Morris, Blount and 
Willard, which he alleged was evidence that Willard was a 
partner with Morris. His Honor admitted the evidence, and 
the witness stated that Morris said at the time of purchase 
that he had been considered broke bnt he had now a strong 
partner, in Mr. Willard, the President of the bank in Raleigh. 
To this evidence defendant excepted. 

Many other witnesses were examined, and several exceptions 
taken to the ruling of his Honor, but as they were net con- 
sidered in this court it is not necessary to state them. 

The jury returned a verdict for the plaintiff, and thereupon 
the court gave judgment in his favor, from which judgment 
the defendant appealed. 
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Merrimon, Fuller d& Ashe for appellant. 
Graham and Graham, contra. 


Bynum, J. This was an action against the defendant, as the 
surviving partner of R. F. Morris. The defendant denied 
that he was a partner when the causes of action arose, and the 
following issue, among others, was submitted to the jury to 
wit: ‘ Was the defendant a partner with the sad Morris at 
the time or times of said sales?’ Upon this issue the plaintitt 
offered much testimony tending to establish the partnership as 
alleged, and then introduced one Henry Malone, who testified 
that in 1872, the said Morris, while out on a“ tour” purcha- 
sing tobacco, bonght his crop, and at the time of the purchase 
remarked, “that he had been considered broke, but he had a 
strong partner now in Mr. Willard, the President of the bank 
in Raleigh.” This testimony was objected to by the defend- 
ant, but admitted by the Court, and in that there was error. 
No principle of evidence is better established than that the 
declarations of a suppesed partner are not admissible against 
the other, if made in his absence, unless the partnership is first 
established alzwnde. (it is true, in this case, that other evidence 
had been previously given, tending to establish the partner- 
ship, and perhaps sufficient to authorize the Court to admit the 
declarations of Morris touching his acts and conduct under the 
partnership. But this is something altogether different from 
admitting declarations, the natural and only apparent effec of 
which was to establish the fact itself of the partnership. This 
fact can be established only by evidence foreign to and discon- 
nected from the declarations of the alleged partner. Declara- 
tions which presuppose the existence of a partnership are not 
competent to establish the partnership, and use to them for that 
purpose, is to substitute the effect for the cause. It is true 
that the same declarations which are incompetent generally, 
may be made competent specially, and for a particular purpose. 
But when declarations which are, by a general rule, inadmis- 
sible, are objected to, they will always be excluded unless the 
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party offering them brings them out of the general rule by 
specifying the exceptional and special purpose for which they 
are admissible. If, ‘or instance, the defendant had got in 
declarations of Morris that he was not a partner, it would 
have been competent in the plaintiff to offer his declarations 
that he was a partner, not, however, for the purpose of estab- 
lishing the partnership, for which they would be inadmissible, 
but fur the purpose of contradicting the other evidence. No 
such special purpose was avowed or necessary here, and it is 
evident that the declarations were introduccd and used as a 
circuinstance, among others, to establish the partnership. That 
was the single issue before the jury upon which it can be 
pretended that the declarations were offered in evidence. The 
general rule must therefore prevail, that the acts and declara- 
tions of a third person are not evidence against a party, unless 
such third person be his agent or partner, and the agency or 
partnership must be established before such acta and declara- 
tions are admissible. Grandy v. Herebee, 68 \.C. Rep., 356 ; 
Mclayden v. Harrington, 67 N. O. Rep., 29; MeCombs v. 
N.C. RR. Le. Co, TN. C. Rep., 178 5 Stenhouse de McCauley 
v. OC. C1 de A. de. Le, 70 N.C. Rep., 542. 

As we consider the declarations of Morris excluded by long 
and well established rules of evidence, we have not advertod 
to the objection that they are exuluded by C. ©. P., sec. 348, 
as being the declarations of a person since deceased. Nor is 
it necessary to examine any of the many other exceptions 
raised by the deiendant, which, however, scem to prevent but 
little ditliculty. Jfor the error we have designated there must 
be a venire Ce novo. 


Per CurraM. Venire de novo. 
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STATE ¢. BIRD BISHOP, 


Upon an indictment for larceny, where the evidence is circumstantial, 
the acts, declarations and opportunities of the prisoner are compe- 

tent evidence. But the acts and opportunities of a third party are 
not competent in such case, unless made so by other direct evidence 
connecting such third party with the transaction. 


The jury, upon a trial for larceny, in the absence of counsel, returned a 
verdict of “guilty of the larceny of a fifty dollar note,” and the 
Court informed the jury, that the prisoner was not indicted for steal- 
ing the bill, but the trunk, and the jury retired and brought in a ver- 
dict of ‘‘ guilty of the larceny of the trunk as charged in the bill of 
indictment :” Jfeld, that as the verdict as first rendered was not re- 
ecived nor recorded, and the jury had not been discharged, it was 
competent for them to correct the inadvertence so as to make the 
verdict responsive to the indictment. 


(State v. May, 4 Dev, 828; State v. Duncan, 6 Tred. 236; State v. White, 
68 N C. Rep. 158, cited and approved.) 


Inpicrment, Larceny, tried at the Spring Term, 1875, of 
Bextriz Superior Court, before his ILonor, Judge Moorx. 

The facts pertinent to the points decided in this Court, to- 
gether with the evidence relating thereto and the exceptions 
taken, are fully set forth in the opinion of Justice Bynum. 

His Ilonor, on the trial in the Court below, overruled the 
exceptions of the defendant in relation to rejection of certain 
evidence offered by him, and also the defendant’s objection to 
the verdict as recorded. From the rulings of his Honor, the 
defendant appealed. 


W. W. Peebles, for the defendant. 
Attorney General Llargrove and Gilliam & Pruden, for 
the State. 


Bynum, J. The cefendant was indicted fur the larceny of a 
leather trunk, the property of one W. J. Bishop. It was in 
proof that the trank, when stolen in the month of October, 
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1874, contained one new fifty dollar bill of the Exchange Na- 
tional Bank, of Norfolk, Va.; that the prisoner had previously 
been in the service of the prosecutor, asa laborer on his farm, 
and had occasionally waited upon the office from which the 
trunk was stolen, and was familiar with the locality and with 
the habits of the prosecutor; that he was at the time in the 
service of one Capehart, a mile and a half distant, and very 
frequently visited the prosecutor’s premises, on which his father 
and brother lived. In the month of December following the 
larceny, the prisoner passed to one Charles, for small bills, a 
new fifty dollar bill, of the same Exchange Bank of Norfolk, 
at the same time cautioning Charles not to use his name when 
passing off this bill, and that the prisoner leit the county the 
next day for Raleigh. The evidence of the prisoner’s acts and 
declarations as to the Pfty dollar bill, was objected to by him, 
and constitutes his first exception. 

It was also proved by the State, that the prisoner had no 
means but his labor, and that he had received for his labor, 
in 1874, but about thirty dollars. This testimony was objected 
to by the prisoner, and its admission makes his second excep- 
tion. The prisoner offered to prove that one Bryant, who, 
together with other laborers, worked on the prosecntor’s farm 
at the time of the larceny, was familiar with the locality, and 
had waited upon the prosecutor’s office in the year 1873, and 
also that said Bryant, who then lived on the farm was seen 
two hours after the larceny, the same night, tu enter the grove 
of the prosecutor, in which was his house, by the least fre- 
quented of two paths leading there. This evidence was ob- 
jected to by the State and ruled out, and its rejection consti- 
tutes the third exception of the defendant. 

The first two exceptions are clearly untenable. In a case 
turning wholly upon circumstantial evidence, the acts, declara- 
tions and opportunities of the prisoner were competent, be- 
canse they were the acts and declarations of the prisoner him- 
self, who was on trial, and to exclude them would be to destroy 


46 IN THE SUPREME COURT. 


STATE v. BISHOP. 


the very foundation upon which criminals may be convicted 
upon circumstantial testimony. 

The third exception seems to be equally untenable, as has 
been decided in the leading case of State v. May, 4 Dev. 328, 
followed by the State v. Duncan, 6 Ired. 236, and State v. 
White, 68 N. C. 158. 

Bryant’s guilt or innocence was not necessarily connected 
with the guilt or innocence of the prisoner. The crime 
charged upon the prisoner might be so readily committed by 
many as by one—both might be gnilty with entire consistency. 
Proof of the guilt of Bryant would, therefore, not tend, in the 
least, to establish the innocence of the prisoner. The confes- 
sions of Bryant establishing his own guilt, or even a judgment 
against him upon the plea of guilty, would not be competent 
evidence fur the prisoner. Thesame principle extends to the 
acts as to the declarations of Bryant,—they are all the acts and 
declarations of a third person not on trial, and are excluded as 
ves inter alios acta, unless made competent by other direct evi- 
denze connecting Bryant with the corpus delictt. Testimony 
to any part of the res gestw, constituting Bryant’s alledged 
guilt, would have been competent and relevant, but the pris- 
oner offered no evidence of the kind. If Bryant had been on 
trial, these acts of his would have been competent against him, 
because they were bis acts, but he was a stranger to the matter 
in dispute here, and his acts cannot be admitted in evidence 
for or against a third party. 

An exception was also made to the regularity of the verdict. 
The jury came into Conrt, in the absence of the counsel, and 
announced as their verdict that they found the prisoner guilty of 
the larceny of the fifty dollar bill; when the Court informed 
them that the prisoner was not indicted for stealing the bill, 
but the trunk ; whereupon they retired to their room, and after 
consideration, came into Court and in the presence of the coun- 
sel of the prisoner, rendered a verdict of guilty of the larceny 
of the trunk, as charged in the indictment. The objection is 
without foree. The verdict offered was not received or re 
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corded, nor the jury discharged. The whole matter was still 

in the breast of the Jury, and it was entirely competent to cor- 

rect an inadvertence so as to make the verdict responsive to 

the indictment. They certainly did not intend to acquit, but 

to convict the prisoner, and he has no just cause of complaint, 
There is no error. 


PER CrriaM. Judgment affirmed. 


~~ 


G. L. VINBURNE »v. BATTLE BRYAN. 


An execution debtor is entitled to damages to the amount of all loss 
sustained by reason of the failure of a sheriff to perform the duties 
which the law requires him to perform. Therefore where a sheriff, 
having an execution in his hands against A, sold a lot or parcel of 
land belonging to A, under execution, and failed to serve upon him 
the written notice required by law to be served upon the owner, be- 
fore the sale of land under execution: Held, that it was error to 
charge the jury that the plaintiff was only entitled to nominal dam- 
ages, unless he proved that the property sold for less than it would 
have sold for if the notice had been given: Held further, that it was 
error to grent a new trial on the ground that the damages are exces- 
sive, when the evidence showed the actual amount of damage, anda 
verdict was rendered accordingly. 


Crvit action for damages, tried before Jfoore, J., at July 
Term, 1874, EpcecomBs Superior Court. 

The plaintiff alleged that on the 15th day of February, 1873, 
Stern & Goodman obtained a judgment against him, before a 
Justice of the Peace, for $18.25 and cost. On the 15th of 
February, 1873, a 7. fa. was issued on said judgment, and de- 
livered to the defendant, who was then the duly elected and 
qualified sheriff of Edgecombe county. On the 20th day of 
April, 1873, defendant offered for sale under said execution a 
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portion of the real estate of plaintiff, to-wit: a lot in the town 
of Tarboro. Defendant negligently failed to serve on the 
plaintiff a copy of his advertisement relating to the sale of said 
real estate, ten davs before the sale thereof. Defendant failed 
to advertise said real estate, thirty days before the sale thereof, 
as required by law. Said real estate, owing to the negligence 
of defendant, sold fora sum greatly below its value. 

The defendant denied failing to serve a copy of the adver- 
tisement of sale, and also the failure to advertise said real es- 
tate thirty days before the day of sale. Defendant also alleged 
that said real estate was fairly sold to the highest bidder, and 
whether or not it brought its value, defendant was not it fanlé. 

The following issues were submitted to the jury: 

1. Did the defendant Bryan give the plaintiif Winburne the 
notice required by law ? | 

2. If he did not, what was the amount of damages ? 

The plaintiff was introduced as a witness in his own behalf, 
and testified as follows: | 

The defendant, as sheriff, had an execution against me for 
about $20. On Sunday before Court, he sent me a paper by 
the jalor. JI laid it down without reading it, thinking it was 
about some work done in the jail, about which there had been 
a controversy. The next day Mr. Odenheimer came to my 
house and told me the sheriff had seld my lot. J then exam- 
ined the paper, and found that it was 4 notice that he should 
sell my property that day. Upon cross examination the plain- 
tiff testitied: Several weeks before Court, Bryan came to my 
house. I was sick in bed, and had been nearly dead. I was 
then getting better. He asked me forthe debt. I tcld him 
when I got up I would attend to the matter. He did not say 
he should advertise and sell my property. He never did tell 
meso. I did not know it until Mr. Odenheimer told me my 
lot was sold. 

William M. Pippin, a witness for the plaintiff, testified as 
follows: I happened to be near the Court house on Monday, 
and heard the sheriff crying the Winburne lot, about a dozen 
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persons standing around. I went up and asked if Winburne 
knew it. The sheriff said he did. I bid off the lot at $177. 
Others also bid. The lotis worth at least $325. I was offered 
$400 for it, on time, one-fourth cash. On crogs examination, 
witness testified as follows: I let Winburne have it back, by 
paying me $100 profit. I considered it a concession. 

Defendant testified as follows: About five weeks before sale, 
I went to Winburne’s house and told him I should advertise 
and sell his property. I was going to New York in a few days. 
I met Winburne on the street about two weeks before Court, 
and told him I had advertised and should sell his property at 
Court. Eight or nine days before Court, I gave the jailor,no- 
tice to serve on Winburne. On cross examination, defendant 
testified : Winburne had been very sick, but was able to get ont 
two or three weeks before Court. | 

Jailor testified: I gave the notice to plaintiff on Sunday 
evening before Court. I did not tell him what it was, only 
that Bryan sent it. 

The plaintiff was recalled, and testified as follows: The con- 
versation on the street, was about the work in the jail. Bryan 
did not tell me he had advertised and would sell my property. 
Had been able to walk out two or three weeks before Court, 
but had a relapse just before Court. 

His Honor charged the jury that plaintiff was only entitled 
to nominal damages, unless the property sold for less than it 
would have sold for if the notice had been given ; that the 
damage must be the direct result of the want of notice, and 
that the plaintiff must prove that. 

The jury found the issues in favor of the plaintiff, assessing 
the damages at $100. 

There was a motion for a new trial, on the ground that the 
verdict of the jury was contrary to the weight of the evidence 
on the question of damages, and that the damages were exces- 
sive. 

Plaintiff’s counsel resisted the motion on the following 
grounds: 

4 
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1. All the evidence supports the verdict. There is no evi- 
dence upon which the jury could have given less. 

2. It is not necessary to prove that the damages resulted 
directly from failure to give notice. 

3. If it is necessary, then the proof of failure to give notice, 
and the damages, justified the jury in the inference that the 
damages did directly result from the failure of notice. 

The Court allowed the motion, and the plaintiff appealed. 


Perry avd Howard, for appellant, insisted: 


1. An appeal is allowed from an order of a judge granting 
a new trial, which involves a matter of Jaw or legal inference. 
C. C. P. secs. 299, 236, par. 4. 

%. There was error in granting a new trial. 

(a) His Honor was mistaken in the rule of damages. The 
statute, Bat. Rev. chap. 44, sec. 14, requires a written notice 
to the plaintiff, to apprise him of the particular property to be 
sold. 

(b) There was no evidence to rebut the presumption that 
the damage sustained by plaintiff was cansed by the defen- 
dant’s negligence. Jenkinsv. Troutman, 7 Jones 169 ; Sedge- 
wick on Dam. 509, 518. 


No counsel contva in this Court. 


Prarson, C. J. The defendant was in default, by failing to 
give the written notice which the law made it his duty to give, 
and the plaintiff was entitled to be indemnified for all loss he 
had suffered by reason of this default. 

We cannot concur with his Honor in the opinion that the 
plaintiff was only entitled to nominal damages unless he 
proved that the property sold for less than it would have sold 
for, if the notice had been given. Von constat, that the pro- 
perty would have been sold if the defendant had performed 
the duty required of him by law. On the contrary it is almost 
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an-irresistible inference frcm the evidence, thatthe plaintiff 
would have satisfied the execution and prevented a sale, if he 
had received the required notice, and this is the very purpose 
of the statute. The execution was for only about $20, the 
land was worth $200 in cash—plaintiff a short time after sale 
gave the purchaser $100 for his bid—that is, paid up the 
execution cost and $100 over and above; and so he had the 
ability and would of course have satisfied the execution and 
stopped the sale if he had received notice. 

The plaintiff is ont of pocket $100 over and above the 
amount of the execution, by reason of the default of the de- 
tendant, and why he should not be indemnified to that extent, 
we are unable to conceive; indeed we incline to the opinion 
that the jury might have been justified in going farther and 
making some allowance fur the inconvenience of being com- 
pelled to raise $100 extra, when, had the defendant done his 
duty, $20 wonld have answered ; to say nothing of the tact of 
his being obliged to beg the purchaser to Jet him have back his 
lot, at that loss, or of the aggravating circumstance that the 
plaintiff was sick, taken with a relapse, and on the point of 
death, which incidents tend to move creditors and officers to 
give indulgence to debtors, and would seem to aggravate the 
detault of the officer in forcing a sale without due notice. 

We think the amount cf damages found by the jury not ex- 
cessive, and his Honor erred in granting a new trial on that 
ground, 


Per Ccrtam. Judgment according to verdict in Court be- 
low. 
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i ne ee EY 


ALEXANDER 8. ROWLAND ov. THOMAS J. JONES, — 


In cases of bailment, what is due care is a question to be decided by the 
Court. Whether the bailee has exercised such care is a question to be | 
decided by the jury. Therefore where A brought an action against 
B to recover the value of a horse, hired to B: Held, That it was not 
error for his Honor to charge the jury ‘‘ that it was for the jury to say 
from the evidence whether the defendant had exercised that care 
which a prudent man would have used with his own property.” 


Crvit action to recover the value of a horse, tried before 
Clark, J., at Fall Term, 1874, Rosson Superior Court. 

All the facts necessary to an understanding of the case are 
stated in the opinion of the Court. 

There was 4 verdict and judgment in favor of the plaintiff, 
and the defendant appealed. 


W. McL. McKay, for the appellant. 
N. A. McLean and Lettch, contra. 


Reavg, J. The defendant hired of the plaintiff a horse and 
buggy and driver to go from L. to F., a distance of 33 miles, 
which he traveled in seven hours and a half, on a very hot day 
in September, and the horse was overcome with heat and died. 

The defendant asked his Honor to charge, that there was no 
such negligence as to make him liable. [His Honor declined ; 
but charged that it was for the jury to say from the evidence 
‘¢whether the defendant had exercised that care which a pru- 
dent man would have used with his own property.” 

We think this charge was right. What is due care is a 
question for the Court; and his Honor correctly defined it to 
be “the care which a prudent man would take of his own.” 
Whether the defendant took such care depended upon the 
facts which the jury ehonld find. And the jury found that 
he did not. ‘The facts are not stated in detail ; and at the first 
blush it does not seem that 33 miles in seven hours is hard 
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driving. But then the condition of the road, the supply of 
water, &c., make a great difference. Deep sand, no water, a 
heavy load and a hot sun may have exhausted the horse. The 
testimony was that he was “overcome with heat and died next 
morning.” And the jary find the fact that the defendant did 
not take the care which a prudent man would of his own. 

There is no error. | 

Per Curtam. The judgment must be affirmed. 


©. W. SKINNER v. WILLIAM HETTRICK and JOHN HETTRICK. 


Albemarle Sound being a navigable water, is not subject to entry; but 
every citizen of the State has the liberty and privilege of fishing 
therein, 


While the owner of a beach has the right of drawing his seine to that 
beach, in exclusion of others, yet he cannot acquire the sole right of 
fishing in a certain portion of the waters of the Sound, independently 
of all others, 


To constitute a several fishery, there must be a right of soil; which no 
person has in Albemarle Sound. At common law, there could not be 
a several fishery in a navigable stream. 


The regulation of the right of fishing in navigable streams is a proper 
subject of legislation, and has been treated as such in this State, by 
acts establishing ‘‘ lay days’ and the like. 


{The cases of Collins v. Benbury, 3 Ired. 277; Samev. Same, 5 Ired. 118; 
Ward v. Willis, 6 Jones, 183, cited and approved.) 


Crvin action and application for an Injuuction, heard before 
Eure, J., at the Fall Term, 1874, of Coowan Superior Court. 

The following are the material facts, as transmitted by his 
Honor to this Court, as a statement of the case: 

The plaintiff is the owner of a ten year lease of a fishery on 
Albemarle Sound, known as Long Beach Fishery, and began 
to repair his beach, windlasses, &c., sometime in the summer 
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of 1874. He fishes a seine about 2200 yards long, and lays it 
ont about a mile from the shore, in the direction —-——, up 
and down the sound, 

In repairing the windlasses, the plaintiff placed them on his 
own land in the same position formerly oceupied by them; and 
in the management of his fishing operations, the same cnstom 
prevails now that has existed since the establishment of the 
fishery many years since. 

When the wind and tides prevail from the East, the seine is 
shot down the sound and across a straight line from the line of 
plaintiff ’s land, so as to counteract the wind and tides and to 
allow for the drifting of the seine up the sound ; and when the 
wind and tides set from the West, e converse. 

Tne defendants, in 1873, purchased the Snow Hill place, 
which adjoins the Long Beach Fishery on the West; and in 
February began to drive a line of stakes in the sound opposite 
their land, and running perpendicular toand more than a mile 
from their beach. The stakes were about thirty feet long and 
from six to eight.inches in diameter—driven solidly in the 
sound with a pile driver. Tothem were attached what are 
known as “ pond nets” or “ Dutch nets.” These stakes were 
within half a mile, (about six hundred yards,) of the extreme 
Western windlass of the plaintiff, and were a permanent ob- 
struction in the sound. His (the plaintiff’s) seine on one oc- 
easion drifted against and became entangled with the stakes 
and was badly torn. 

At the time the defendants were driving the stakes, the 
plaintiff urged them not to do so, stating the damages which 
would result to his seine, and offered of himself to remove 
the stakes already driven, and to assist the defendants to drive 
their line of stakes more to the Westward, opposite their own 
land and beyond the reach of the plaintiff’s seine or that of 
any other person. To this one of the defendants replied that 
“he had a right to fish anywhere in the sound; if his” (the 
plaintiff’s seine runs into my net, it may tear the seine, but 
will. not hurt my net.” The defendants afterwards drove 
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down a similar row of stakes to the East and near to their nets, 
as fenders, and to which the nets were attached ; some of which 
_ stakes were in twenty foot water. 

It was stated by the witness, Joshua Roberts, who owns and 
fishes the fishery to the East of that of the plaintiff’s, that his 
(the plaintiff’s) fishery was fished this year in the usual man- 
ner; and that the seine of that fishery, as of all others on the 
sound, would sometimes be drifted by wind and tide from one- 
half to three quarters of a mile up or down the sound, accord- 
ing to the prevalence of the wind or current; that there was 
plenty of fishing ground for defendants farther to the West of 
plaintiff’s, and opposite the defendants’ shore, where the de- 
fendants could set their nets withont any interference with 
plaintiff ’s or any other seine. 

It was also in evidence that the defendant, John Hettrick, 
came, on the 14th of March, to the witness’s fishery and stated 
that he, Hettrick, had just seen the plaintiff, and had agreed 
to remove his nets further from the plaintiff’s; that he had 
put them there supposing the plaintiff to be unfriendly to him 
and desired to prevent his fishing on the North side of the 
sound ; but being now satisfied that he was misinformed, and 
that it damaged the plaintiff, he intended to remove the stakes ; 
but they were not removed until taken away by the Sheriff, 
since which time the defendants had re-set them further to the 
Westward of the plaintiff. | 

It was further stated that after the act of the Legislature 
was passed, (making it a misdemeanor to set a Dutch or pond 
net within one-half mile to the Eastward or Westward of the 
outside windlass of any fisher;, &c.,) the defendants were duly 
notified of its passage and of its provisions by the sheriff, and 
that the plaintiff offered to remove their net stakes; that the 
defendants again refused to remove them or cause them to be 
removed, and threatened to drive another row of stakes directly 
in front of plaintiff’s shelter on his beach, or at his centre 
stake. This was anterior to the passage of the act before re- — 
ferred to. On the 31st of March and Ist and 2d days of April, 
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the Sheriff of Chowan, in obedience to the order of the Court 
removed at the expense of the plaintiff all the stakes and nete 
of the defendants, which were within one-half mile of the outer 
Western windlass of the plaintiff’s fishing beach. As long as 
the stakes and nets were within one-half mile, there was con- 
stant danger to plaintiff’s seine, and he was prevented from a 
free use of the sound for fishing, in the event of strong tides 
or winds. 

The plaintifi’s outlay in fishing operations was from $15,000 
to $20,000 per annum, and the receipts generally from $20, 000 
to $30,000 annually, at that and other similar fisheries on the 
sound. | 

The defendants claim that their property in land and fishing 
material is worth $5,000. For the defendants it was also stated 
that since the removal of their stakes and nets, the seine of the 
plaintiff has been torn, as it was before removal. To this 
plaintiff replied, and proved that the seine became entangled 
in a lost anchor in the sound and was thus damaged. 

On the hearing the defendant moved to dissolve the injunc- 
tion, which was refused, and the same continued until the 
hearing. 

Froin the foregoing order the defendants appealed. 


Smith & Strong, for- appellants. 
Mulien and Moore and Gilliam & Pruden, contra. 


Sermx, J. The plaintiff having commenced an action 
against the defendant to recover damages for obstructing his 
right of fishing in Albemarle Sound, obtained an order from 
the Court restraining the defendant from setting Dutch or 
pond netsin the sound except upon such conditions as are 
imposed by the act of 1874~75, chap. 115. A motion to dis- 
solve the restraining order was refused, and the injunction 
continued to the hearing of the cause, from which order the 
defendants appealed to this Court. 
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The bare statement of a few general principles will be suf- 
ficient to decide the question involved. 

1. Albemarle Sound, being a navigable water, is not subject 
to entry, but every citizen of the State has the liberty and 
privilege of fishing therein. 

2. While the owner of a beach has the right of drawing his 
seine to his beach, in exclusion of others, yet he cannot acquire 
the sole right of fishing, independently of all others, in a cer- 
tain portion of the waters of the sound. 

8. To constitute a several fishery there must be a right of 
soil, which no person has in Albemarle Sound. 

4, At common law, there could not be a several fishery in a 
St stream. 

. The regrlation of the right of fishing in navigable 
ue is a proper subject of legislation, and has been treated 
as such in this State, by acts establishing lay days, and the like. 

Apply these principles to the case at bar. The defendant, 
by driving stakes for a mile and a quarter into the sound, made 
an exclusive appropriation to his own use of that portion of 
the sound embraced within his pond, and materially inter- 
fered with the common right of fishing, as it had been enjoyed 
by all those operating the Long Beach fishery for many years. 

The winds and tides had always, during the fishing season, 
drifted the seine of the plaintiff over a portion of the ground 
which was enclosed within the defendant’s pond. And while 
the right of the defendant to fish over the same, or any other 
ground, is fully recognized, yet he had no Beclinive and several 
right of fishing in that or any other portion of the sound. 

‘Shults on Aquatic Rights, 24 Law Lib., p. 100, says: 
“Whatever opinions may be formed or whatever arguments 
may be advanced, in regard to a fishery in public streams being 
a royal franchise derivable from the crown, and claiming exclu- 
sively by grant charter or prescription, they must, we conceive, 
yield to the plain and incontrovertible fact adverted to by our 
earliest, as well as our modern writers, that every subject of 
common right may fish in the sea and in navigable rivers, un- 
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less restrained or prohibited by the local usage of any particu- 
lar place.” And he adds “that such a private appropriation 
of fishery authorized by grant in a navigable river being in- 
compatible with the public right, cannot exist in law.” This 
is broad ground, which we need not occupy for the purposes of 
this vase. 

We are of opinion that the plaintiff is entitled to have the 
defendant enjoined from appropriating, exclusively to his own 
use, any portion of the waters of the sound, without calling 
to his aid the act of 187475, which has already been re- 
ferred to. 

We will remark, however, that we think the Legislature had 
the right to pass the Act under its power to regulate the right 
of fishing; and further, that the objection to the act, as being 
ex post facto, can avail nothing in this action, for while it may 
be so in so far as it makes the past act of setting and fishing 
any Dutch or pond net a misdemeanor, yet for the man pur- 
poses of the act, to-wit, the regulation of fishing in Albemarle 
Sound, it is not open to the criticism made by the defendants. 
Collins v. Benbury, 3 Ired. 277; Collins v. Benbury, 5 Ired. 
118; Ward v. Welles, 6 Jones 183. 

The judgment of the Superior Court is affirmed. 

Let this be certified, &c. 


Per Curiam. Judgment affirmed. 


F. C. MILLER 2, DAVID PARKER, and others. 


lt is error to grant an injunction without requiring the plaintiff to give 
the bond required by C. C. P., sec. 192. 
(Sledge v. Blume, 68 N.C. Rep. 47; Hirsh v. Whitehead, 65 N, C. Rep. 
516 cited and approved.) | 


Peririon for an injunction, tried before Aure, J., at Cham- 
bers in Perquimans county, April 15th, 1875. _ 
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The plaintiff instituted an action against the defendants upon 
vertain notes secured by deeds in trust, and moved the Court 
for an order restraining the defendants from selling the real 
estate conveyed by the trust deeds, under a prior deed in trust, 
until the equities of the several parties might be adjudged. 
As the case was decided in this Court upon a rnle of practice 
it is unnecessary to state the facts further than set forth in the 
opinion of the Court. 

The Court below allowed the motion for an injunction, and 
the defendants appealed. 


Smith d& Strong, for appellant. 
J. A. Moore, contra. 


Bynum, J. The case is here on the appeal of the detend- 
ant from the order of the Court below, granting an injnuction 
to the hearing. 

The objection is raised that the order of injunction was ir- 
regularly made because no undertaking was required by the 
Court or given by the plaintiff preliminary to the order; and 
for that irregularity a motion is now made by the defendants. 
to vacate the order of injunction. 

The objection ie well taken and in apt time. The statute, 
C. C.P., section 192, is peremptory: “Upon granting an order 
for an injunction the Judge shall require, as a condition prece- 
dent to the issuing thereof, that the clerk shall take from the 
plaintiff a written undertaking, with sufficient sureties,’ &c. 
The Court, therefore, is not at liberty to disregard a mandatory 
statute of great importance in the due administration of Justice, 
and which was intended for the protection of parties against 
the abnse of the process, when the objection is properly brought 
to the attention of the Court. Sledge v. Blume, 63 N. ©. Rep., 
274; Hirsh v. Whitehead, 65 N. C. Rep., 516. 

On the argument here it was suggested that the undertaking 
might be filed in this Court, in which case the Court would 
not vacate the injunction order on that account. The case of 


GO IN THE SUPREME COURT. 
MILLER v. PARKER et al. 


Ltichardson v. Bauman, 65 N. C. Rep., 152, gives support to 
this suggestion, but as the undertaking has not been filed or 
ferdared here, the effect it would have upon the motion to 
vacate, cannot be considered. 

As the order appealed from will be reversed and the case go 
back for further proceedings in the Court below, it may be 
vroper to suggest that the canses set forth as the ground 
for the injunction seem to be insufficient. It cannot be pre- 
tended that the legal rights of creditors ean be made to depend 
upon seasons, crops or the money market. For aught we 
know all these may be more unpropitious in the fall than they 
now are, and the plaintiff's condition worse. Nor is the sol- 
vency of the trustee, of itself, a sufficient cause for an injunc- 
tion; but the non-residence of the trustee is a sufficient cause 
for his removal and the substitntion of another trustee; for 
where the distribution of the fund is in dispute, the trustee 
should be within the jurisdiction, and under the control of the 
Court. So also, if it is suggested and made to appear that loss 
and injury are likely to befall a party in interest from the con- 
duct or qualification of the trustee he will be removed from 
his office. 

As all the parties jn interest are before the Conrt, it is sug- 
gested that a sale of the Jand should be made, under the direc- 
tion and by a trustee appointed for the purpose, and in such 
lots as will yield the most money. A reference can then be 
made as to the proper disbursements of the proceeds of sale 
and on exceptions to the :eport filed by the parties aggrieved, 
their rights will be regularly presented for the decision of this 
Court. 

The interesting questions raised by the different modes of 
probate and registration of the two deeds of trust are not 
withont difticulty, but are not now properly before us. 


Prr Curiam. Order vacated and case remanded. 
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S. A. RIGHTON, Receiver of JOHN BOND, ». WM. D. PRUDEN, 
Adm'r of H. A, BOND. 


Those creditors only, are entitled to the benefit of Supplementary Pro- 
ceedings under the Code of Civil Procedure, who bring themselves 
within the provisions of the statute, by instituting such proceedings 


Therefore, where A obtained a judgment, and alone instituted Supple- 
mentary Proceedings against B, and a Reciver was appointed, and be- 
fore he filed his bond B paid off the judgment, and the Receiver having 
afterwards filed the requisite bond, brought suit against one C: Held, 
that by the payment of the judgment by B, the Receiver was functus 
officio; and that it was error in the Court below to allow the pleadings 
to be so amended as to make other creditors parties plaintiffs. 


(The case of Rowland v. Gardner, 69 N. C. Rep. 53, cited and approved.) 


SupPLEMENTARY Procrxprnes, under the provisions of the 
Code of Civil Procedure, sec. 266, heard, upon a motion to 
amend the pleadings and make new parties, before his Honor, 
Judge Hure, at the Spring Term, 1875, of Cuowawn Superior 
Court. 

The facts pertinent to the point decided in this Court at 
this term, are sufficiently stated in the opinion filed by Justice 
Bynum. 

The plaintiff having moved to make others than those 
originally named in the pleadings parties to this proceeding, 
and his Honor having allowed the motion, the defendant ap- 
pealed. 


Gilliam & Pruden, for appellant, cited 15 How. N. Y- 
Rep. 19; Ibid, pp. 10, 17, 355; Voorhies’ Code, 557; and 
argued, that to terminate Proceedings, the whole debt, princi- 
pal, interest and costs must be paid. This terminates it. 17 
Abott, 315; Vor. Code, 558, note c. 

Presumption of payment discontinnes Special Proceeed- 
ings. 24 Howard, 135; Vor. Code, 503, note m. 

Other parties must positively make themselves parties of 
yecord before they can take part in proceedings. 21 How. 
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469; Vor. Code, 572. They can only make themselves par- 
ties of record, by instituting Special Proceedings; fur they 
cannot be made plaintifis, as only the Receiver can sue. 

A Receiver under our statute, represents only those judg- 
ment creditors who institute special proceedings. In N. Y. 
it is different; he represents a2 creditors. 


Jno. A. Moore, contra, submitted : 


(1.) The Receiver was appointed for the benetit of all the 
judgment creditors who had unsatistied executions, and had 
commenced proceedings to enforce their collection. They 
were substantially parties, as they filed notice of their claims 
immediately upon the appointment of the Receiver. (Parks 
v. Sprinkle, 64 N. ©. 6387.) Why begin supplementary pro- 
ceedings, when they would have to stop as soon as he was ap- 
pointed, in Worfleet v. Bond, or at all events would have to 
consolidate their suits ? 

(2.) The fact that it was satisfied before the filing of the 
bond can have no effect, as the property vested in the Receiver 
before the bond was filed, and evem if it had never been—(see 
the order in Norflect v. Bond.) The property being in eus- 
zodia legis, remained so for all the creditors. 

(3.) The objection comes too late, as they should have de- 
murred in the beginning, stating the several causes of de- 
murrer, 

(4.) The amendment asked for was merely to facilitate jus- 
tice ; in-which case the practice is very liberal. C. C. P., sec. 
132; Bullard v. Johnson, 65 N. C. 486; Bramer v. Hawkins, 
Ibid, 645; Sudderth v. McCombs, 67 N.C. R. 353; Carlton 
v. Byers T1, N.C. R. 331. 

(5.) This point is res adjudicata—see Bond v. Bond, 69 
N.C. RB. 97; Skinner v. Maxwell, 68 N. C. 400. 


Bynum, J. Before November, 1870, James E. Norfleet, as 
executor, recovered a judgment against Jolin Bond, upon which 
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an execution was issued and returned unsatisfied. He then 
instituted supplementary proceedings, under the provisions of 
C. C. P., sec. 266, alleging as the ground thereof, that Alex- 
ander H. Bond was the fraudulent assignee of certain bonds, 
&e., which were the property of John Bond, the debtor. 

On the 26th November, 1870, the plaintiff, Righton, was 
appointed, in this supplementary proceedings, the receiver of 
the property of John Bond, the execution debtor, with power 
to sue for its recovery. Before the appointment of the receiver, 
other creditors obtained judgments against John Bond, and 
issued executions, which also had been returned unsatisfied, 
but they had not instituted supplementary proceedings there- 
on. As soon as the receiver was appointed, he had notice of 
these other judgments. 

On the 26th November, 1870, after the appointment of the 
receiver, but before he gave bond or qualified as such, the de- 
fendant John Bond, paid the Norfleet judgment, and satisfac- 
tion thereof had been entered of record. 

After the Norfleet judgment was thus satisfied, the plaintiff 
filed his bond and was qualified as receiver, and instituted 
this action against the defendant, A. H. Bond, the alleged 
fraudulent assignee. These are the factsas they appear by the 
complaint and answer and case stated. 

At the Spring Term, 1875, the plaintiff Righton, wove to 
amend the pleadings, by j joining the other judgment creditors 
as parties plaintiff. This was resisted by the defendant, but 
was allowed by the Court, and the defendant appealed to this 
Court. 

As Norfleet was the plaintiff and creditor in the action 
wherein Righton was appointed receiver, and as these proceed- 
ings were instituted by Norfleet, for the single purpose of get- 
ting satisfaction on his judgment, it would scem too clear for 
argument, that when the judgment had been satisfied before 
the receiver began his suit, that he was proceeding without 
having a cause of action. The creditor whose suit it was, had 
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been satisfied, and was ont of Court, and the receiver who was 
his instrument, went with him. 

But it is urged that the receiver, by virtue of his appoint- 
ment, was vested with the property of the defendant, John 
Bond, and it was his duty as the officer of the Court to obtain 
and hold it for the benefit of the other judgment creditors, 
although they had not instituted supplementary proceedings. 
We do not think this is the proper construction of C. C. P., 
sec. 266, under which this action was brought. Those credi- 
tors only are entitled to the benefits of the supplementary pro- 
ceedings, wlio bring themselves within the provisions of the 
statute, that is, actually institute them. These proceedings are 
unlike a creditur’s bill, where all having claims may come in 
aud prove them, whether due by judgment or simple contract, 
but they are given to those only who have obtained judg- 
‘ments, had their executions issued and then made the affi- 
davit there prescribed. So that, in this case, if the receiver, 
having a cause of action, had recovered of the defendant, he 
would have held the fund for the benefit of those only who 
have pursued the property by supplementary proceedings. If 
the other judgment creditors had, like Norfleet, instituted pro- 
ceedings subsequent to the executions, it would have been the 
duty of the Judge to notice the fact in the appointment of 
the receiver who, in that case, under the provisions of sec. 270, 
C.C. P., would have been the receiver of all who had thne 
gained a standing in Court. Having failed in this, they have 
no cause of complaint. 

But whether the receiver instituted this suit, with or with- 
outa cause of action, the amendment making new parties 
plaintiff, ought not to have been allowed. The receiver only 
was authorized by the order appointing him, to begin and 
prosecute an action. If the action had been properly brought 
by the receiver, the joinder of other parties would have been 
immaterial and disregarded as surplusage. /owland v. Gard- 
ner, 69 N. C..58, C. C. P., sec. 95. But the receiver had no 
cause of action, and was, in effect, functus officio, by the pre- 
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vious discharge of the judgment, and the making of new par- 
ties, therefore, was the beginning of another action in other 
rights, which cannot be done in this way. 

There is error. 


Pex Contam. Judgment reversed and the action dismissed 


J. C. L. HARRIS, Solicitor, ex parte. 


One who has been convicted of murder, and is under sentence of death, 
is a competent witness; and the Solicitor for the State is entitled to a. 
habeas corpus to bring such condemned prisoner into Court, for the 
purpose of testifying before the grand jury. 

Chapter 54, sec."40, Bat. Rev. applies only to parties strictly so called, 
and not to the State. 

(State v. Adair, 68 N, C. Rep. 68; State v. Garland, 7 Tred, 48, cited 


and approved. 


Prtrrion for a habeas corpus, heard before Watés, J, at 
Spring Term, 1875, of Norruampron Superior Court. 

The Solicitor filed the following affidavit : 

a * “that Cornelius Williams is now in the jail 
of this county, having been convicted at Fall Term, 1874, of 
this Court, of the murder of one Samuel Presson ; that said 
Williams appealed to the Supreme Court, and that the judg- 
ment of this Court was affirmed. That said Williams is now 
under sentence of death for the said mnrder, and that said 
Williams is a material witness for the State in a case of murder 
to be enquired into by the Grand Jury at this Term.” * * 
Wherefore he prayed that the said Williams might be brought 
into Court to testify, &. 

[lis Honor, after deliberation, gave Judgment refusing the 

5 
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prayer of the petition. From this judgment the Solicitor ap- 
pealed. 


Harris, Solicitor, fur the petition, argued : 

That the Constitution prescribes no disfranchisement as to 
witness. That the act of 1866 tnakes Williams a competent 
witness ; and that the act of 1868, chap. 116, sec. 37, does not 
bind the State. See &¢ute v. Adair, 68 N. C. Rep., 68. 


Bynum, J. This case is governed by the decision of this 
Court in the State v. Adair, 68 N. OC. Rep., 68, which is so 
directly in point, that his Honor must have overlooked it or 
he would have allowed the motion. Itis there held that the 
act of 1868, Bat. Rev., chap. 54, sec. 40, applies only to parties 
strictly so called, and not to the State, upon the maxim that 
general statutes do not bind the sovereign unless expressly 
mentioned in them. State v. Garland, 7 Ired., 58. The 
prisoner by our existing law is a competent witness, and the 
State is therefore entitled to his evidence, which may be 
procured in the way prescribed by law. Neither the Court 
below or this Court has the right to presume that the officers 
of the law, chosen to represent the public justice of the State, 
will abuse that high trust by either an inhuman or injudicious 
exercise of their powers. 

The case does not present a fit occasion fur the animadver- 
sion contained in his Honor’s judgment. 

There is error. 


Perr Curiam. Judgment reversed, 
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GEO. S. P. BOND and wife », W. E, BOND, Ex’r. of A. W. ME- 
BANE. 


Where an instrument is produced and read as evidence by one party, 
the whole is to be read, if the adversary require it, 


This was a clvit acrion brought to recover the value of a 
lot of brandy, tried at the Spring Term, 1874, of Berriz Su- 
perior Court, before his Honor, Judge Albertson. 

On the trial before. it appeared that the wife of the male 
plaintiff, then Mrs. Shields, delivered in February, 1863, to a 
negro wagon driver, belonging at the time to the testator of 
the defendant, eighty-five gallons uf apple brandy, for which 
she charged $5 per gallon. 

The plaintiffs then offered in evidence, under the instruc- 
tions hereinafter noticed, the following account and note, 
proved to be in the hand writing of the testator of the defen- 
dant, viz: | 


‘¢ Mrs. SHIELDS, 


To A. W. Megane. 


1866. 
Feb. 3. To 12 yards Mohair plaids, @ 40c...... 4 §0 
8. yards Calico, @ 000s wis -c.5/. 5468 2 40 
“10 yards Cotton, @ 40¢............. 4 00 
$11 20 


I think you charge too much for your brandy. I think $3 
is a large price for it. 
Yours respectfully, 
A. W. MEBANE.” 


Of this the plaintiff offered to read the date; omit, and not 
offer in evidence the account and its items, and to read the 
note concerning the price of the brandy. To this, the defen- 
dant objected, and insisted that the whole paper, if any, must 
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be offered in evidence. His Honor overruled defendant’s ob- 
jection, and permitted the plaintiff to read that portion of the 
paper before alluded to, and to omit the balance; at the same 
time informing the defendant, that he was at liberty to read 
the omitted part of the paper to the jury, but by doing so, he 
would make it his evidence. Defendant excepted. 

The defendant offered other objections to the plaintiffs re- 
covery, which, not being considered in this Court, are needless 
to mention. 

The jury returned a verdict for the plaintiff. Judgment 
and appeal by defendant. 


D.C. & P. H. Winston, for appellant. 
W. W. Peebles, contra. 


Bynum, J. The defendant objected to the reading in evi- 
dence against him, a part of the paper writing, without read- 
ing the whole. His Honor overruled the objection and 
allowed the plaintiff to read the part he desired, bnt informed 
the defendant that he was at liberty to read the other part, but 
that he could offer it only as his own independent evidence. 
There is error. It isa universal rule that where any document 
is produced and read by one party, the whole is to be read, if 
the adversary require it; for unless the whole be read, there 
can be no certainty as to the real sense and meaning of the 
entire document. So it is a general rule, that whenever a 
party makes a statement or admission, whether oral or written, 
which is afterwards used against him as evidence of the stated 
or admitted fact, the whole of the statement or declaration 
must be received. 1 Stark, 372. A party who reads an 
answer, makes the whole of it evidence, and if upon excep- 
tions taken, a second answer has been put in, the defendant 
may insist upon having that read to explain what he swore in 
theditst:. &.2Vo.2 237. . Lsrarg, 291. 

There is nothing in this case, to take it out of these general 
principles. If the part of this writing, offered in evidence by 
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the plaintiff, tended to show that the defendant got the brandy, 
the itemized account against the plaintiff, in the same instru- 
ment, which the plaintiff refused to read, was evidence of a 
set off to that amount, or what was of more importance, it 
was evidence tending to show that the defendant regarded the 
plaintiff as his debtor. At all events, the whole should have 
gone to the jury together, as the evidence of the plaintiff. 
The error of his Honor, consisted in holding that the omitted 
part could only be introduced as the evidence of the defen- 
dant. 


Perr Curiam. Venire do novo. 


SARAH H,. DULA and another ». ZEPHANIAH YOUNG and C, W. 
CLARE, Adm’r., &e. 


(Dula v. Young, 70 N. C, Rep. 450, affirmed. 


Perition to re-hear this case, which was decided in this 
Court at January Term, 1874. 
The case is fully reported in 70 N. C. Rep., 450. 


Reapg, J. The learned argument of the counsel for the pe- 
titioner failed to satisfy us that we had mistaken any important 
fact, or misapplied any principle of law or equity. We must 
therefore adhere to our decision, and for the reasons stated in 
the opinion of our learned brother, Justice Settle. 

There will be judgment against the petitioner for cost. 


Per Cortam. Judgment accordingly. 
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STATE 7, JOHN BAILEY and ABNER KENNEDY. 


A general verdict of guilty upon an indictment of two counts—one for 
stealing and the other for receiving stolen goods of a value less than 
five dollars is correct, notwithstanding the act of 1874-75, chap. 62. 


InpicrmEnt for larceny and receiving stolen goods, tried at 
the Spring Term, 1875, of IrEpExL Superior Court, before his 
Honor, Judge Aitchell. 

The defendants were charged with the larzeny of a pocket 
book of the value of fifty cents, and of a one dollar bill, 
(U.S. currency,) of the value of one dollar and of a two dollar 
bill, (U. S. currency,) of the value of two dollars, making the 
agoregate value of the property stolen, three dollars anda 
half, and in another count they were charged with receiving 
the same, knowing the articles to have been stolen. 

On the trial the defendants asked his Honor to charge the 
jury, that the Court had no original jurisdiction of the offence 
charged in the second count of the indictment, to wit, the re- 
ceiving stolen goods, and that they should only inquire whether, 
from the evidence, the defendants were guilty of the larceny 
as charged in the first count. This instruction his Honor 
declined, and charged the jury that the Court had jurisdiction 
of the offence charged in the second count; and that if they 
found from the evidence that the defendants received the goods, 
knowing them to be stolen, it would be their duty to find them 
guilty. 

The jury returned a general verdict of guilty. Motion for 
a new trial; motion refused. Judgment and appeal by de- 
fendants. 


Furches, for defendants, argued : 

(1.) The Superior Court has no original jurisdiction of the 
offence of reeciving stolen goods of a value less than five 
dollars. Bat. Rev., chap, 33, secs. 14 and 17, page 344; Acts 
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1873-74, chap. 176, sec. 18, page 261; State v. Perry and 
Briggs, 71 N. ©. Rep., 522. 

(2.) Therefore it was error for the Court to charge the jury 
that if they believed the defendants received the goods, know- 
ing them to have been stolen, they should find them guilty. 

(3.) The Court must judicially know from the record what 
offence the defendant is convicted of. Statev. Wise, 66 N. C. 
Rep., 128, 124. 

(4.) How can the Court judicially know in this case whether 
the defendant was convicted on the charge of.larceny or on 
the charge of receiving stolen goods? If convicted on the 
latter, it was erroneous and he should to be discharged. 


Attorney General flargrove, for the State, cited and com- 
mented on chap. 33, sec. 117, Bat. Rev.; Act of 1873~74, 
chap. 176; Act of 1868-69; Constitution, art. IV, sec. 33; 
Act of 187475, chap. 62; State v. Davis, 65 N.C. Rep., 
299 ; State v. Perry and Briggs, 71 N. ©. Rep., 522. | 


Reapez, J. Suppose it was true, as contended by the de- 
fendant, that the count for receiving stolen goods is bad—then 
we have the case of an indictment with two counts, one good 
and one bad, and a general verdict of guilty. That is to be 
taken as a verdict upon the good count, and there may be 
judgment. 

There is no error. This will be certified. 


Per Curiam. Judgment affirmed. 
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MARY A. MIDDLETON 2. CHARLES DUFFY and wife NANCY. 


Objection, for irregularity in the service of original process should be 
made in the first instance: Therefore, it is error for the Court to set 
aside proceedings against a defendant, who had appeared and over- 
looked such irregularity for two or three terms. 


This was a Motion to amend the return of a sheriff, heard 
before Clarke, J., at the Spring Term, 1874, of the Superior 
Court of Onstow county. 

The following are the substantial facts as they appeared 
upon the hearing in the Court below, and which are certified 
to this Court by the Judge presiding, the counsel for the par- 
ties litigant being unable to agree upon a statement of the case. 

The motion was based upon certain affidavits as to the ser- 
vice of the original summons in the case,and upon the sum- 
mone itself and docket entries made in the progress of the 
eanse, The summons was returnable to Fall Term, 1872, 
Onslow Superior Court. The sheriff had made thereon the 
following endorsement: “Received September 23d, 1872, 
served September 23d, 1872, upon Chariegs and Nancy C. 
Duffy only.” That when the summons came into the hands 
of the sheriff on the 23d day of September, 1872, the sum- 
mons was against Charles Duffy, Nancy C. Duffy and C. 
Stephens. 

Upon the return of the summons to Fall Term, 1872, the 
plaintiff struck out the name of C. Stephens, from the writ. 
No other summons had been issued after the one hereinbefore 
mentioned as returnable to Fall Term, 1872. Upon the read- 
ing of the affidavits filed by defendants, and hearing of the 
ease, the sheriff was required to amend his return, which was 
done as follows: “ Received September 28d, 18725 served 
September 23d, 1872, upon Charles and Nancy Duffy only, by 
leaving a copy at their home with Miss Lucy Duffy, daughter 
of Charles and Nancy Dnffy, and by stating tothem the same 
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day that “I had left it there,’ which they both acknowledged 
as sufficient service. 

Nancy Duffy then moved to have her name stricken from 
the case, as she had never appeared thereto by attorney or 
otherwise, and there never had been any personal service of 
the summons upon her by the sheriff; and that two terms of 
the Court had passed without the plaintifi’s taking out any 
other process against her ; and that his failure so to do, worked 
a discontinuance of the suit. 

His Honor allowed the motion, whereupon the plaintiff 
appealed. 


Batile dé Son, with whom was /Zubbard, tor appellant, sub- 
mitted. 

If there be any irregularity or defect in mesne process, the 
defendant should take advantage of it before he has appeared, 
and when the service of the writ is irregular, but the defendant 
on receiving notice of the declaration says, “it is all right; I 
will call and settle the debt and costs,” the irregularity is 
waived. Tidd’s Practice, 513. 

A paper improperly served should be promptly returned 
with a statement of the reasons for so doing. Walkie v. Gal- 
man, 18 Howard, 225. See also McGowan v. Leavenworth, 
3 Code Rep., 151. 

Irregularties in the manner of service like all oie? mere 
irregularities are waived by retaining the paper served or act- 
ing upon it. See Georgia Lumber Co. v. Strong, 3 Howard, 
946; see also Hunter v. Lester, 10 Abb., 263; Myers v. Over- 
ton, 2 Abb., 344. 


Hmpve, contra. 

Both husband and wife were necessary parties to the action, 
as the relief songht was asked out of the separate estate of the 
wife, and the summons must be served upon her. Eckerson v. 
Vollmer, 11 Howard, page 42; and Rowland v. Perry, vol. 
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64, N. C. Rep., 578, and authorities there cited. Section 82, 
C. C. P., directs that the summons by which an action shall be 
commenced, shall be served by delivering a copy thereof as 
follows: 

1. If the suit be against a corporaticn, to the President, &c. 

2. If against a minor, to him and also to his father, &e. _ 

3. If against an insane person, to his committee. 

4, In all other cases, to the defendant personally. 

In this case there was no service of the sunrmmens personally 
upon the defendant Nancy Duffy. Service means serving the 
defendant with a copy of the process, and showing him the 
original, if he desires it. Alderson B. Googs v. Huntington, 
12 M. & W., 502; Welliams v. Van Valkenburgh, 16 How- 
ard, page 152. 

Section 89, of the C. C. P., directs that the proof of the ser- 
vice of the summons, must be: 

1. By the certificate of the sheriff or other proper officer. 

2. In case of publication, the affidavit of the printer, or his 
foreman, or principal clerk, showing the same, and an affidavit 
of a deposit of a copy of the summons in the post-office as re- 
quired by law, if the same shall have been deposited; or 

8. The written admission of the defendant. 

The acknowledgement of the defendant, verbally, is not a 
sufficient service. Where the proof of service is an admission 
by the defendant, the admission must be in writing verified 
and identified, so as to satisfy the Court that the admission is 
signed by the defendant or with his assent ; there is no legal 
fiction by which the Court is presumed to know the signature 
of a party defendant who has not appexrcd in the cause. 2 Hill, 
369; Litchfield v. Burwell, 5 Howard, 342; Welsh v. Walker, 
4 Porter, 120; Norwood v. fiddle, 4 Porter, 926. 

The summons in this case issued returnable to the Fall Term, 
1872. Motion was made at Spring Term, 1874, to have the 
name of Nancy Duffy stricken from the case. No other sum- 
mons had been issued except the one returnable to Fall Term, 
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1872. Where process is executed against one of the defendants 
only, and not run out against the other, this will amount to 
a discontinuance of the suit. Hudlbright v. Tritt, 2 Dev. & 
Batt.,491; L/anna v. dngram, 8 Jones, 55; Governor v. Welsh, 
3 Iredell, 249. 


SerrLE, J. The application to set aside proceedings for ir- 
regularity should be made as early as possible, or as it is com- 
monly said, in the first instance ; and when there has been any 
irregularity, if the party overlook it and take subsequent steps 
in the cause, he cannot afterwards revert back to the irregu- 
larity and object to it. 1 Tidd Pr. 513. 

The use of a summons is to bring a party into Court, but if 
a defendant sees proper to appear without a summons, or upon 
a defective summons, he thereby waives all irregularity in that 
respect. 

Here, it appears from the record, that the defendants, at the 
return term, notwithstanding the return of the summons by 
the sheriff, endorsed “too late to hand,” applied to the Court 
and obtained an order to take the deposition of one Rhodes to 
be read in evidence on the trial of the cause. However, as 
a second summons was issued returnable to Fall Term, 1872, 
and on it the sheriff returned “served on Charles and Nancy 
C. Duffy only,” and the record at that term shows that the 
defendants appeared by attorney. At Spring Term, 1873, the 
record shows that the defendants appeared by counsel and ob- 
tained from the Court further time to file their answers. 

At Spring Term, 1874, Nancy C. Duffy moved the Court to 
strike her name from the action cn the ground that there had 
been no personal service of the summons upon her. 

Affidavits were then filed on both sides, but they all estab- 
lish the fact that the sheriff, after leaving copies of the sum- 
mons at the house of the defecdants, with their daughter, in 
the morning, met the defendants, later in the day, returning 
home, when he informed them what he had done, and pro- 
posed to step from their gate to their house, fifty yards distant, 
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and get the summons and serve it personally on Mrs. Murphy, 
when she said he need not take that trouble, as she would ac- 
cept it as a good service. So, from 1872 to 1874, we hear no 
complaint of the summons, but at each term of the Court the 
parties “take subsequent steps in the cause.” Upon these 
facts we think the order of his Honor was erroneous. 
Let this be certified, &c. 


Per Curiam. Order reversed. 


WILLIAM L. BARHAM and wife «. ALBERT LOMAX, Guardian. 


In an action against a guardian to falsify an account of settlement, on 
the ground of fraud recently discovered, inasmuch as the relief 
sought might have been substantially obtained in a Court of law, the 
action became barred by the statute of limitations, after the lapse of 
three years. | 

(Whitfield vy. Hill, 5 Jones Eq. 316; Whedbee v. Whedbee, Ibid. 392; 
Taylor v. Dawson, 8 Jones Eq. 86; Wheeler v. Piper, Ibid, 249, cited 
and approved.) 


Crvit action, tried before Aver7, J, at Fall Term, 1874, 
RockrneHaM Superior Court. 

The following are the substantial facts necessary to an under- 
standing of the case as decided in this Court : 

The defendant, Albert Lomax, was appointed guardian of 
the feme plaintiff (who was at that time a minor and unmarried) - 
on the 27th day of May, 1851. On the same day he executed 
his bond and assumed the duties of guardian. 

His ward, the feme plaintiff, aarried William L. Barham, 
the other plaintiff, in 1865, and was at the commencement of 
this action, of full age. 

The defendant as guardian received the estate of said ward, 
amounting to the sum of one thousand dollars or thereabuut. 
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At February Term, 1866, of the county court of Rockingham 
he reported the sum of $1,292.03 due his said ward. At Feb° 
ruary Term, 1867, of the said Court, commissioners were ap- 
pointed to settle with the defendant, as guardian of the feme 
plaintiff. The commissioners reported a balance in the hands 
of her said guardian, of one thousand one hundred and thirty- 
seven dollars and fifty-cight cents. 

The plaintiff, William L. Barham, received from the defend- 
ant on the 24th day of May, 1867, cortain bonds in payment of 
the indebtedness of the defendant, to the Zeme plaintiff his wife, 
and gave defendant a receipt in full, and a release of all in. 
debtedness as guardian of his ward. 

This action was bronght to cancel this receipt and release and 
recover the amount of the bonds, on the ground that the de- 
fendant had fraudulently procured the execution of the bonds 
aforesaid at a time subsequent to the dates they bore, and that 
the obligors were insolvent at the time of their exeeution. 

As one of several defences, the defendant relied on the statute 
of limitations. Preliminary to a trial by jury, of the other 
issues raised by the pleadings, on motion by the defendant, the 
cause was heard upon the complaint, and the statute cf limita- 
tions set wp in the answer. 

Upon the hearing, the Court gave judgment for the de- 
fendant. From this judgment the plaintiffs appealed. 


Tourgee & Gregory, tor appellants. 
Dillard & Gilmer, contra. 


Ropman, J. The only question at present presented is 
whether the statute of limitations as applied by Courts of 
Equity, bars the plaintiff’s action. 

Title IV of C. C. P., entitled “ Limitation of Actions,” does 
notapply. By section 16, the provisions of the Title do not 
extend to cases where the right of action acerued before the 
adoption of the Code in August, 1868. It is argued, however, 
for the plaintiff, that as by sub-section 9 of section 34, it is pro- 
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vided, that in actions for relief on the ground of fraud, &c., 
the cause of action shall not be deemed to have accrued until 
the discovery of the fraud; the cause of action in this case did 
not accrue until the discovery of the fraud, which was within 
three years before the action was commenced. Evidently this 
is reasoning in a circle. The cause of action did not arise, be- 
cause the statute applies to prevent it, and the statute applies, 
bevause the cause of action did not arise. The question is to 
be governed by the law as it existed before and without re- 
ference to that Title of the Code. 

But the question as to the application of the sub-section ot 
the Code above cited, we conceive not to be so important as it 
seems to have len supposed by counsel. For if that sub-sec- 
tion intended and is construed to introduce a new rule of law, 
its effect will be to apply the statute of limitations, to cases in 
which its application had been previously held to be within 
the discretion of Courts of Equity. 

2. The rnles by which Courts of Equity, independently of 
the Code, are governed in their application of the statutes of 
limitations, may be considered settled in a general sense, al- 
though the common difficulty of course exists, of applying them 
properly to the particular case. 

As was said by Lord Repespauz in Llovenden v. Annesley, 
2 Leh. & Lef. 680, a case which is the foundation of most of the 
doctrine found in the books on this subject, that Courts of 
equity, although not within the words of the act, are within 
its spirit, and equally bound by it as Courts of law, in all cases 
in which the subject matter of the action, and the relief de- 
manded are substantially such as a Court of law would have 
jurisdiction of, although the form of relief in the two Courts 
might be different, as it generally is. 

The same doctrine has been often repeated by the Courts of 
this State, and is too familiar to need the citation of authority 
in its support. 

The authorities are numerous, that in cases‘of fraud7and"mis- 
take the statute will not trun except from the time when they 
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were discovered, or by reasonable diligence might have been 
discovered. 2 Story Eq. Jur. 8. 1521—152la. Hovenden v. 
Annesley, 2 Sch. and Lef. ubi. sup.; Hunter v. Hunter, 50 
Miss. 443; Henry Co.v. Winnebago Drainage Co., 52 Il. 299. 

But the cases hereafter cited establish that this rule is not 
unlimited, or of universal application. It would be difficult to 
draw from the decisions any exact definition of the line which 
separates cases in which Courts of equity will apply the statute, 
or will reject a demand as stale, notwithstanding the adverse 
claim originated in fraud or mistake, from those in which they 
will refuse to apply it, and will give relief notwithstanding the 
lapse of time. It is unnecessary, however, to make the attempt 
in this case, because it seems to us that under the authorities, 
the present case falls clearly within the rule applicable to those 
in which Courts of law and equity have concurrent Jurisdiction 
of the subject matter of the action, and of the relief demanded, 
and in which the statate is applied. When it may be difficult 
to draw a line of division between the classes of cases that ap- 
proximate and are liable to encroach on each other, it is the 
more important to adhere strictly to the authorities on either 
side that go to settle that line. 

In Zaylor v. Dawson, 3 Jones Kg. 86, the defendant Daw- 
son had purchased land at a sale by a trustee under a deed in 
trust to secure debts, and had obtained 14 by a conspiracy with 
the other defendant and certain creditors to stifle competition. 
The bill was by the injured creditors to declare the defendant 
a trustee. It was held that the statute of limitations was a bar 
to the plaintiff’s claim, ard the Court hold, that when it is 
sought to convert a defendant into a trustee against his assent, 
upon the ground of frand, the statute runs from the time he 
acquires the legal estate, notwithstanding it was acquired by 
fraud, and that it is immaterial whether the frand was con- 
structive merely or actual and intentional. To the same effect 
are Whitfield v. Hill, 5 Jones Eq. 816, and Wheeler v. Piper, 
8 Jones Eq. 249; Whedbee v. Whedbee, 5 Jones Eq. 392 is 
substantially the same with this case. Therea guardian settled 
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with his ward who gave a release, and the bill alleged that the 
release was obtained by fraud and imposition, and sought to set 
it aside, and to surcharge and falsify the account. It was held 
that inasmuch as the relief sought was substantially such as a 
Court of law would have jurisdiction to give the statute ap- 
plied, and the plaintiff wae barred in three years. 

It is attempted to distinguish this case from that on the 
ground that it is not sought here, to falsify the acccunt as to 
the amount due the ward, but merely in respect to the fact that 
certain notes fraudulently represented to be guardian notes, 
which the ward was under an obligation to receive, were in 
truth not such. But we can see no difference in principle or 
substance. The attempt here is to falsify the account which 
the guardian rendered, and on the basis of which the settlement 
was made. There is like jurisdiction at law as there was in 
the cases cited, and in each case there wasa release which could 
be set aside in equity only. 

We concur with the Judge below that the plaintiff's claim 
is barred by the statnte. 


Perr Contam. Judgment afirmed. 
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STATE on the relation of H. B, ARMFIELD and M, L. ARMFIELD », 
JOHN D. BROWN, THOMAS E. BROW’ N and LUKE BLACKMER, 


Where the parties to an action have mutually agreed to a reference, they 
cannot after an adverse decision, as a matter of right, claim a trial of 
the issues arising In the cause, by a jury. 

Every Court has the power to amend its records, so as to make them 

speak the truth; but when a Court, after hearing evidence, refuses 
to amend its records, no appeal lies from such refusal. 


A guardian is responsible not only for what he receives, but for all he 
might have received, by the exercise of ordinary diligence and the 
highest degree of good faith, 


Crviu action, tried before Wilson, J, at Fall Term, 1874, 
Rowan Superior Court. | 

This case was before this Conrt at January Term, 1874, and 

is fully reported in 70 N. C. Rep., 27. 
- The defendants atter notice and upon affidavits filed in the 
eatise, moved the Oourt to amend the record, mune pro tune, 
so as to show that the order of reference heretofore made was 
not by consent, but compulsory, which motion was refused by 
the Court. 

To the ruling of his Honor, the defendants excepted. 

The defendants then moved the Court for a jury to try the 
issues of fact arising on the refereo’s report, which motion was 
also refused, and the defendants again excepted. 

The case was then heard upon the exceptions to the referee’s 
report, and the exceptions were overruled and the report con- 
firmed. 

From the judgment of the Court confirming the report of 
the referee, the defendants appealed. 


W. H. Bailey, for appellants. 
Craige & Craige, Jones & Jones, contra. 


Serie, J. 1. When this case was before us on 4& point of 
6 
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practice involving the right of a party to have issues tried by 
a jury, after a reference by consent, we held “ that the refer- 
ence in this case was by consent duly given, and that parties, 
after selecting their foram and meeting with an adverse de- 
cision, will not be allowed as a matter of right to turn round 
and successtully assert a right which they had renounced.” 
Armfield vy. Brown, 70 N. C. Rep., 27. In the face of this 
decision the defendant moved the Court for a jury to try the 
issues of fact arising on the referce’s report, and makes the 
denial of the motion a point of appeal to this Court. Com- 
ment isunnecessary. Lippard v. Lioseman, 72 N. C. Rep., 427. 

2. As to the motion of the defendant to amend the record, 
nune pro tune, so as to show that the order of reference here- 
tofore made in this case was not by consent, but was compul- 
sory, we have only to say, every Court has the power to amend 
the entries on its records so as to make them speak the truth, 
buat when a Court, after hearing the evidence, in the exercise 
of its discretion refuses to amend a record because, as we must 
infer, the evidence does not satisfy the Court that the record 
ought to be amended, there is no appeal from such refusal to 
this Court. 

3. Whatis the lability of the defendants? 

A guardian is Hable not only for what he receives, but for 
all he ought to have received of his ward’s estate. And while 
infallible judgment is not expected of him in the management 
of his ward’s estate, yet ordinary diligence and the highest 
degree of good faith is expected and required of him in the 
execution of his trust. 

The guardian, John D. Brown, onght to have collected from 
Thomas E. Brown, the administrator of Jonathan Armfield, 
the estate of his wards in good money, for a!l the parties were 
solvent on the 7th of November, 1863, when the guardian re- 
ceived Confederate money, which had depreciated to the extent 
of fifteen dollars for one in gold. No sufficient reason has 
been shown to justify this transaction, Thomas E. Brown, 
the administrator of Jonathan Armfield, had seen fit, in 1856, 
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to take the individual note, without security, of Sarah J. Arm. 
field, the widow of the intestate, for a large portion of the 
estate, which remained unpaid until November, 1863. 

John D. Brown was appcinted guardian of the relators in 
November, 1868, and received of the defendant Thomas KE. 
Brown, who is one of the sureties on his guardian bond, Con- 
federate money in payment of his ward’s interests in their 
father’s estate, and the only eccount ever rendered by the 
guardian purporting to be an exhibit of the condition of the 
estate of the relators in his hands, was filed at May Term, 1865, 
of the Court of Pieas and Quarter Sessions for Rowan county. 

All these facts would indicate that the estate of the relators 
has been, from first to last, most negligently managed. 

We sce no error in the rulings of the Superior Court. Let 
the judgment be affirmed. 


Pur Curram. Judgement affirmed.. 


STATE 2. J, L. BURKE. 


Cpon aa indictment for ‘‘ highway robbery,” it is not necessary to prove: 
both violence and putting in fear; either is sufficient. 

Such indictment charging the robbery to have been committed ‘‘in the 
public highway,” is suficient, without specifying to what points the 
highway led. 

It is not necessary to charge in such indictment the kind. and value of 
the property taken; because force or fear is the main element of the 
offence. 

Offences which were punishable with death at the time of the adoption 
of the present State Constitution, are now punishable under sec, 13: 
chap. 82, Bat. Rev. 


Inpicrment for highway robbery, tried before Schenck, J, 
at Spring Term, 1875, Rurnexrorp Superior Court. 
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Only two witnesses were introduced, and both of these testi- 
fied on behalf of the State. W. A. Owens, the prosecutor, 
testified that he and his brother had been to Spartanburg, in 
the State of Svath Carolina, to market. That he went in a 
wagon, his brother, P. W. Owens, accompanying him. He was 
fifteen years of age, and his brother three or four years older. 
On the 25th day of November, 1874, he and his brother were 
returuing along the public highway leading from Spartanburg 
> 


to Rutherfurdton, and ata point in dtutherford county, between 


bree 


eight and ten o’clock at night, the witness was in the wagon 
driving, and his brother walking. At that time the moon was 
shining brightly. Witness heard the defendant “ holler,’ and 
then “ defendant seemed to be trying to get into the wagon.” 
Defendant then came in front of the wagon and caught the 
lines and stopped the oxen. After stopping the oxen, defen- 
dant asked them where they had been. Witness answered, 
and the defendant then asked what they got in Spartanburg, 
and other questions all of which they answered. The defen- 
dant then said that he had been robbed by some men sometime 
ago, and accused the witness and his brother of being the per- 
sons who robbed him. Witness and his brother denied this, 
saying that they had not been to the place at which defendant 
alleged he was robbed. The defendant then caught hold of 
the brother of the witness, and told him he had to go back to 
Spartanburg or with him, and his brother refused to go. “ De- 
tendant then demanded our money, and said he intended to 
have our nioney or onr lives, and if we attempted to go on he 
would shoot us.” That his brother told him that he had no 
money. (Oefendant then said if we would give him one dol- 
lar, hic would let us go; and being still refased, he went to the 
fence end got a rail and put it across the road in front of the 
wagon, and said Jf we came up to it, he “ would shoot ont onr 
hearts,” and he asked as what we were going to do. I then 
told him, if he would let us go on home, [ would give him a 
dollar. J then took out a one dollar United States Treasury 
note and handed it to hin. Ue held it about a minute and 
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threw it down, saying it was only fifty cents; and he intended 
to have seven dollars. Defendant then canght hold on witness, 
and turned to his brother and jerked a switch out of his hand 
and broke it. His brother then said to witness, “throw me 
the axe out of the wagon.” Witness threw the axe to his 
brother, and the defendant ran off in the old field, and they 
started off again. When they had gone abont twenty steps, 
the defendant approached them again with rocks in his hand, 
and threw one at his brother, which struck him in the face and 
felled him to the ground. He threw another and struck him 
on the head and on theside. His brother was severely hurt. 
That he then threw at witness and struck him also. 

Witness also testified that he gave the defendant the dollar 
because be was afraid of him, and that it was on the public 
highway. The money was the property of witness. He had — 
sold some corn, which he raised, for four dollars and a half in 
Spartanburg, and the dollar was a part of that money. 

P. A. Owen was introduced as a witness on behalf of the 
State, and corroborated the testimony of his brother, and ex- 
hibited tne wounds he received from the defendant. The de- 
fendant’s counsel asked his Honor to charge the jury as fol- 
lows: 

“That the acts of the defendant must have been such as to 
induce the prosecutor reasonably to believe that be was in 
danger of his fe or great bodily harm, in order to muke the 
pricouer guilty of robbery.” 

His Honor declined to charge, as requested, and charged the 
jury: 

© That robbery was the fraudulent and felonious taking of 
the personal property of another by force or by putting him 
in fear, that if the act was committed at or near a public high- 
way it then became highway robbery. 

That. in order to constitute robbery there must have been 
such a demonstration of furce as was calcolated.to put the pros 
ecutor in fear, and that it did actnally put bim in fear. 

That if the defendant did make such a demonsiration of 
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force and put the prosecutor in fear, and under that fear 
prosecutor gave him the United States Treasury note cf the 
denomination of, one dollar, and he kept it one minute, and 
that this ocenrred at or near a public highway in Ratlerford 
county, he was guilty on the first count of highway roLbery, 
and if the offence was not committed at or neara pubic high- 
way, then it was simple robbery and the defendant was guilty 
on the second count. 

That it was the duty of the State to satisfy their minds of 
the truth of all the material allegations which cons itute the 
erime of robbery or highway robbery, and if the evidence did 
not so satisfy them they should acquit the prisoner.” 

The jury rendered a verdict of “guilty of highway rob- 
bery ” on the first connt. The counsel forthe defendant then 
moved for a new trial. The motion was overruled and the 
counsel for the defendant then made a motion in arrest of 
judgment on the following grounds: 

1. That the highway was not sufficiently described, that the 
bill of indictment ought to mention the points to which the 
highway led. 

9. That the description of the money in the bill of indiet- 
ment was defective. | 

The motion in arrest of judgment was overrated and the 
Court then sentenced the defendant to the State prison for 
fifteen years at hard labor. 

The defendant again excepted because the Court sentenced 
the prisoner under sec, 13, instead of sec. 29, of chap. 82, Bat- 
tle’s Revisal. 

The exception was overruled, and the prisoner appealed. 


J. I. Hoke, for the prisoner. 
Attorney General Hargrove, for the State, insisted : 


1. His Honor’s charge was correct as to the definition of 
robbery. Bishop’s Or. L., vol. 11, 1108-1109, Batele’s Re- 
visal, chap. 32, sec. 19, Rev. Code, chap. 34, see. 2. “iu or 


JUNE TERM, 1875. 87 


STATE v. BURKE. 


near a highway” sufficient. State v. Anthony, 7 Ired. 234, 
State v. Cowan, 7 Tred. 287. 

2. Description of money sufficient. Battle’s Revisal, chap. 
32, sec. 19. State v. Thomason, T1 N. OC. Rep., 146. 

3. Penalty for highway robbery at the time of the adoption 
of the Constitution was death. Rev. Code, chap. 34, sec. 2, 
therefore sentenced under sec. 13. 


Bynum, J. Robbery at the common law, is “ the felonious 
taking of money or goods of any value from the person of 
another or in his presence against his will, by violence or put- 
ting him in fear.” 2 Hast Pl. 707. From this definition of 
the books it is clear that the instructions asked for by the pris- 
oner, as to what constitutes the crime of robbery, were properly 
refused, and that the instrnetions given by his Honor, were 
substantially correct, except where he erred in favor of the 
prisoner. 

Unlike larceny, the gist of the offence in robbery is not in 
the taking, but in the force or terror used, and the ruie is 
different in the two offences, both as to the value of the article 
taken and as to what constitutes a sufficient taking. Hence, 
when his Honor charged, in accordance with the fact proved, 
that if the prisoner kept the money in his hands, “one 
minute,” it was a sufficient taking, althongh he then threw 
down the money and abandoned it, he was supported by all 
the authorities. Thus, where a lady was coming out of an 
Opera house and the prisoner snatched at her ear-ring and tore 
it from her ear and it fell into her hair where it was found on 
her return home, it was adjudged a sufficient taking to consti- 
tute robbery. Jeew v. Lapier, 2 East. PI. 557. And where 
the prisoner took the prosecutor’s purse and immediately re- 
leased it, saying, “if you value your ptrse you will please 
take it back again and give me the contents of it,’ and the 
prosecutor took it back, and the priconer was apprehended at 
that moment, it was held a sufficient taking. Hee v. Peal, 1 
Leach 228. Res. Crim. Pl. 837. Nor is it necessary in thia 
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offence, to prove both violence and the putting in fear, as his 

Honor charged. Either is sufficient. If the man is knocked 

down and lies insensible while the thief rifles his pockets, this 

is robbery though there is no putting in fear. And where 

there is no violence and fear becomes the essential ingredient, | 
the law zm odium spoliatoris, will presume it, where there 

appears just ground forit. 2East.P.C. 711. State v. Cowan, 

7 Ired. 289. But in our case there were both violence and the 

putting in fear. 

Another exception is that his Honor charged ‘that if the 
offence was committed at or near the public highway, it was 
highway robbery. In Cowan’s ease, the indictment charged 
that the robbery was committed zm the highway, and it was 
there held that the offence must be proved as laid, and that it 
was incompetent to give evidence that the robbery was near 
the highway. Our statute, Rev. Code, ch. 34, sec. 2, makes 
the offence to consist in “robbing any person in or bear any 
public highway.” Without stopping to inquire whether an 
indictment following the very words of the statute and laying 
the offence “in or near” the public highway, would be good, 
it is sufficient to say, that the indictment in this case charges 
the offence to have been committed 7m the highway, which is 
the most precise and unobjectionable, if not the only proper 
way of laying it, instead of in the disjunctive. No evidence 
was offered ‘that’ the robbery was near the highway, but the 
whole testimony was confined to the offence committed in the 
highway, the facts of which were not controverted. Tis 
Honor submitted the case to the jury upon a hypothesis which 
was not supported by any evidence, but unless it appears to 
the Court that the prisoner’s case was prejudiced by it, a new 
trial cannot be awarded. No harm could possibly result to the 
prisoner from this inadvertence in the charge, because ald the 
evidence was as to the occurrence 2m the road, and if the jury 
acted at all, it could only have been, upon what was in evidence, 
If they believed the testimony the prisoner was guilty ag 
charged in the indictment, aud if they did not believe it, there 
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was nothing for them to go upon. Had there been. any 
evidence given of a robbery near the highway, upon an indict- 
ment for robbery ¢ the highway, the charge of the Judge 
would have been erroneous and the prisoner entitled to a new 
trial. The prisoner moved in arrest cf judgment because the 
public highway was not sufficiently described in the indict- 
ment. The answer is, that the form adopted in this case, 
follows the anclert and approved precedents. However it 
might be in England, where there are several kinds of high- 
ways, the prisoner could not have been misled in this State, 
where there is but one kind of highway, which is well under- 
stocd in the law and in fact, to be a public road, over which all 
citizens may go at wil, on foot, on horse back, or in carts or 
carriages. 

It was also moved in arrest of Judgment, that the money or 
property taken, was not sufficiently described in the indictment. 
This is not an open question, for in the State v. Thompson, 71 
N.C. 146, which was a case of larceny, the property stolen 
was of the same kind, and was described in the same way, as 
in this indictment, and it was held to be sufficient. In robbery 
the kind and value ef the property is not material, because 
torce or fear is the main element of the offence. Thus, where 
a man was knocked down and his pockets rifled, but the rob- 
bers fuund nothing except a slip of paper containing a memo- 
randum, an indictment for robbing him of the paper, was 
lield to be maintainable. Stew v. Bingley 5, CO. & P. 602. 

The last exception of the prisoner is, that the Court sen- 
tenced him under the provisions of chap. 82, sec. 13, Bat. Rev. 
instead of the 29th section of the same chapter. The 138th 
section provides for the punishment of persons convicted of 
crimes which were punishable with death, by the laws existing 
at the time the present Constitution went into effect. The 
29th section provides for the punishment of offences which 
were punishable with public whipping or other corporal pun- 
ishment, at-the time tne present Constitution went into effect. 
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Robbery in the public highway, was a capital felony, at that 
time, and is the subject of punishment under the 18th section 
of the statute. 

Ticre 1s no error. 


Pre Curiam. Judgment affirmed. 


JAMES JORDAN @ JAMES B. LANIER. 


It is «rror for a Court to grant an injunction in a case where the party 
app. vying therefor has an adequate remedy by an action for damages. 
(The cases of Bogey v. Shute, 1 Jones Eq. 180; Thompson v. Williams, 
Ibid. 178; Clement v. Foster, 71 N. C. Rep. 36, cited and approved.) 


Cryin Action for a trespass on land, and an application for 
an injunction, heard before Cloud, J, at Chambers, in the 
eounty of Davin, May 6th, 1875. 

Tae following statement, signed by counsel, is sent with the 
record, as Containing facts suticient for the decision of this 
Const: 

This was a motion upon notice to the plaintiff, to dissolve the 
injus tion heretofore granted without notice by his Honor at 
Chambers, 

Tio plaintif brougbt a civil action against the defendant 
for creapass on his land, claiming one hundred dollars 
dam ges, also praying for an injanetion. The injunction was 
gravid upon the plaintiff ’s affidavit, without notice to the de- 
fendait. On the same day the summons was issued ; and after 
answaring the plaintiff ’s complaint, the defendant, upon notice, 
moved fo cissolve the injuaction, 

[I:- flonor, after hearing the affidavits offered by the respec- 
tive parties, gave judyment refusing the motion to dissoive, 
and eatinned the injunction to the hearing. From this judg- 
ment defendant appealed. 
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Craige & Craige, for appellant. 
Bailey, contra. 


Pearson, C. J. If the fence which the defendant has 
built, and the parts of the outside fence which he has taken 
away, arc on bis own land, no Court, either of law or of equity, 
has any power to interfere with him iu thus using his own 
property. If his operations are upon the land of the plaintiff, 
he has exposed himself to an action by which the plaintiff wilt 
be able to establish his line and to recover full compensation 
by way of damages for the injury. So the plaintiff has, (if 
agorieved,) adequate relief at law, and there is no ground upon 
which to invoke the extraordinary power of a Court of equity. 

Under the old mode of proceedure, the plaintiff, after bring- 
ing an action of ejectinent, or of trespass guare ciausum 
fregit, in order to set up his supposed equity for an injunction, 
as ancillary to his action at law, wonld have been obliged to 
file a bill in equity and pray the chancellor to interfere in his 
behalf, and by the extraordinary writ of injunction, prevent 
the defendant from removing a few panels of fence until the 
dividing line could be fixed; basing his application on the 
ground that this injunction was necessary in order to prevent 
irreparable injury. To which the Chancellor, on refusing the 
application, would have said: “ You have nota pretext to go 
on. Damages to the amount of a few dollars will be adequate 
compensation, and you do not allege that the defendant is i- 
solvent.” See Bogey v. Shute, 1 Jones Eq., 180; Zhompson 
v. Williams, Ibid, 176. 

So there is no allegation of an intended destruction of things 
which cannot be replaced—as cutting down ornamental shade 
trees ; or even the intention to commit a trespass which the 
defendant will not be able to respond to by payment of damages. 

By the new mode of procedure, ove tribunal deals out both 
law and equity ; but we have had oceasivn to decide in several 
eases that this change in the mode of procedure does not in 
any wise affect the principles of law and the principles of 
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equity ; and it is just as essential now, as it ever was, to keep 
then: separate and distinct. For unless that be done, we are 
at sea, without rudder or compass, and everything will depend 
on the notions of different Judges as to “the broad ground of 
substantial justice.” 

We are aware that having but one tribunal to administer 
both law and equity tends to cause the principles of Jaw and 
the principles of equity to run into each other and become 
contuunded, as is illustrated by the case before us. For, had 
the plaintiff been pnt to the necessity of filing a bill in equity 
to stop the removal of a few panels of fence, the effects of 
which removal he conld have met at a cost of some $25 or $380 
in having rails split and hauled to build some twenty-five 
panels of fence, (admitting a necessity to have the rails hauled 
one mile,) when, if he was right about the dividing fine, he 
would have been entitled to both fences. The application 
would have been smiled ont of Court. But coming as it did 
in the case Clement v. Foster, 71 N.C. Rep., 861, (where the 
same supposed equity was prayed for and refused, as upon a 
motion in that case, and coming as it now dees, as a motion for 
a restraining order and an injunction in the action of Jurdan 
v. Lanier, for the recovery of land and damages, in other 
words, an action of trespass guare clausum fregit, (except that 
we are not allowed by C. C. P. to give the action a name,) it 
had an imposing appearance of substantial justice, awd his 
Honor confounded the distinction between the principles of 
Jaw and of equity and the notions of justice, which latter no 
Courts can administer and which he left to depend on publie 
feeling. 


Error. Reversed. To be certified. 


Per Curiam. Judgment reversed. 
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STATE ». HILLIARD GASTON. 


All persons who counsel, aid, abet or advise a larceny, are equally guilty 
with those who actually commit the offence, 


(State v. Barden, 1 Dev. 518, cited and approved.) 


Inotcrment for Larceny, tried before Nerv, J., at Spring 
Term, (875, Brenswiek Superior Conrt. 

The defendant was arraigned and tried npon the following 
bill of indictment, to-wit: 

“ Srara or Norru Canora, ) In the Superior Court, 
Brunswick County. Fall Term, 1875. 

The jurors for the State, upon their oath present, that 
Hilliard Gaston, late of the county of Brunswick aforesaid, on 
the first day of November, in the year of our Lord one thon- 
sand eight hundred and seventy-four, with force and arms at 
andin the county of Brunswick aforesaid, one cow, of the 
value of one dollar, of the goods and chattels of William 
Starkey then and there being found, feloniously did steal, take 
and carry away against the peace and dignity of the State. 

NORMENT, Solicitor.” 


The counsel for the defendant asked his Honor to charge 
the jury “that this being a felony, only those who were present 
could be guilty as principal, and those advising and counselling 
could not be convicted ander this bill of indictment.” 

The Court refused to charge, as requested, but charged the 
jury “that if the prisoner counselled, aided or abetted, or ad- 
vised the larceny, he was guilty. 

The jury returned a verdict of guilty, and the prisoncr was 
sentenced to the State prison. Irom this Judgment the pris- 
oner appealed. 


Attorney General ITargrove, for the State. 
Russell, for the prisoner. 
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Srrtuy, J.‘ The defendant being charged in a bill of indict- 
ment, containing a single count, with the larceny of a cow, “ of 
the value of one dollar,” prayed the Court to charge the jury 
“that this being a felony, only those who were present could 
be guilty as principals, and those advising and counselling 
could not be convicted under this bill of indictment.” The 
Court refused the prayer, and charged that if the prisoner coun- 
selled, aided, abetted or advised the larceny, he was guilty. 

The text books tell us that in high treason and petit larceny 
there are no accessories, but all concerned are principals, for 
different reasons however, which we need not state here, as 
the learning is so familar. 1 Hale, 715; 2 Hawk. P. C.e. 
29, 1, 24; 4 Black. Com., 86; 1 Bish. Cr. L., 39, 622. These 
authorities are followed by our own decisions. In State v. 
Barden, 1 Dev., 518, it is suid “ all who are concerned in petit 
larceny are principals,’ &c. In this indictment the value of 
the cow is laid at more than twelve pence, to-wit, one dollar, 
which, at common law, constituted grand larceny, and the de- 
fendant was entitled to the charge prayed for if the evidence 
made it appropriate, unless our statute abolishing all distine- 
tions between grand and petit larceny, has the effect to reduce 
grand larceny to the grade of petit larceny. 

Bishop, in his work on Criminal Law, see. 622, says 
“ whetber grand is reduced to petit Jarceny under American 
statutes, abolishing or modifying the general distinction be. 
tween grand and petit larceny, is a question upon which we 
appear to have no adjudications. 

The detendant’s counsel argues that after the distinction be- 
tween grand and petit larceny was abolished by 7 and 8, Geo. 
IV., every larceny in England was raised to the grade of grand 
larceny. So it was. Tut an examination of the English 
statute will show that it is just the reverse of ours, and while 
it raised, in express terms, petit to grand larceny, ours draws 
grand down to the grade of petit larceny. 

We quote them in contrast. The English statute enacts 
“that the distinction between grand larceny and petit larceny 
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shall be abolished, and every larceny, whatever be the value of 
the property stolen, shall be deemed to be of the same nature, 
and shall be subject to the same incidents in all respects as 
grand larceny was before the commencement of this act,” &., 
and provides for trying all aecessories to such larceny.” 

Our statute enacts: “ All distinctions between petit larceny 
and grand larceny, where the same hath now the benefit of 
clergy, is abolished; and the offence of felonious stealing, 
where no other punishment shall be specifically prescribed 
therefor by statute, shall be punished as petit larceny is,” &e 
Bat. Rev. ch. 32, sec. 25. 

Onur conclnsion is, that the charge of his Honor was correct. 

Let it be certified that there is no error. 


Perr Curiam. Judgment affirmed. 


JOHN J. PACK and others 7. THOMAS H. GAITHER. 


A specific performance of a contract will not be decreed where it ap- 
pears that such performance is obviously impossible. 


Casz AGREED, tried before Cloud, /., at Spring Term, 1875, 
Davis Superior Court. 

The following are the facts agreed : 

This is an action for the specific performance of a contract 
to convey rea! estate. | 

The following is the contract: 


NortH Caroxina, | 
a ee ; July 4th, 1863, 

Know all men by these presents, that I, T. H. Gaither, am 
held and firmly bound by these presents, doth bind myself, 
executors or administrators in the sum of ten thousand dollars 
to John Pack and others. 
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The condition of the above obligation is such that, whereas 
the said T. H. Gaither hath this day bargained, sold and de- 
livered all except what is in cultivation unto John J, Pack, B. 
N. Allen, Conrad Hendrix and Jacob Cormatzer, about ninety 
acres of land, more or less, it being a part of the Cabner tract, 
lying on Crouse’s creek, and taking their note ninety days after 
date, payable to I. G. Lash for five thousand dollars with ap. 
proved security, Now, whenever the said I. G. Lash will re- 
ceive said note, then the said T. H. Gaither will make, or cause 
to be made, a good and lawfn: title for said land. Then the 
above obligation to be void and of no effect, otherwise to re- 
main in full foree and effect. Signed, sealed and delivered in 
the presence of 


J. R. WiruraMs. T. H. GAITHER. 


At the time of the execntion of the above contract, the de- 
fendant had no deed for the premises, but had purchased the 
same ata Clerk and Master’s sale prior to the late war, and 
had given his note with surety for the purchase money. 

The defendant and his surety having become insolvent, the 
sale was set aside and a new sale ordered, at which another 
party became the purchaser. 

The plaintiff executed the note to I. G. Lash, which was ae- 
cepted in lieu of the note of defendant, and that the note of 
defendant was surrendered to him. 

Since the war, a judgment was taken on the note executed 
to Lash, which was compromised on the payment of four hun- 
dred and twenty-five dollars. 

The defendant had received his certiPcate as a discharged 
bankrupt before the commencement of this action. The plain- 
tiff made demand before suit. 

If upon the foregoing facts the Court shall be of opinion 
with the plaintiffs, a judgment for specitic performance Is to 
be entered, otherwise judgment for the defendant. | 

His Honor being of opinion that the plaintiffs were not en- 
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titled to the relief demanded, gave judgment for the defend- 
ants. From this judgment the plaintiffs appealed. 


W. H. Bailey, for the appellants. 
Craige & Craige, contra. 


Srtriy, J. A specific performance of the contract cannot be 
decreed in this case, because it is not practicable. 

It is true, the plaintiffs have complied with their part of the 
contract, but the defendant never had, either at the time of 
executing the said contract or since, a deed for the land, the 
~ eonveyance of which is now sought to be enforced. He had 
bid it off at a Clerk and Master’s sale, prior to the rebellion, 
and had given his note, with security, for the purchase money, 
but the sale (the defendant and his surety having both become 
insolvent,) was set aside, and a second sale was ordered by the 
Court, when another party became the purchaser. The de- 
fendant is a discharged bankrupt, and was such at the com- 
mencement of this action. 

How is it possible for him to comply with his contract? It 
is certain that he has not the land, and it is almost certain that 
he has not the means with which to purchase it. 

The Court will not decree either a vain or an impossible act 
to be performed. 

Adams, at page 81, says: “If the defendant cannot fulfill 
the contract which he has made, it may be ground for exempt- 
ing the plaintiff from costs on the dismissal of his bill, but it 
eannot authorize the Court to decree an impossibility. Such, 
for example, is the case where the vendor of property has no 
estate, or only a limited estate therein; where he holds it as a 
trustee without authority to sell; or where, being the absolute 
owner at the time of his contract, he subsequently conveys to 
a stranger who is ignorant of the prior sale, and is therefore 
bound by no equity to give it effect. 

“Tn this last case, the vendor’s misconduct may be a ground 
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for charging him with costs, but a decree for performance of 
the contract is obviously impossible,” &e. 

If the defendant either had title to the land, or could procure 
it by any reasonable means, the plaintiffs would undoubtedly 
be entitled to havea specific performance of the contract; but 
to make such a decree in this case, would simply amount to the 
perpetual imprisonment of the defendant, without accomplish- 
ing the object sought to be obtained. 

The judgment of the Superior Count is affirmed. 


Per Curiam. Judgment affirmed. 


RICHARD H. SMITH, Adm’r., v. JOHN T. LAQRENCE. 


Where, in 1864, A hired of B, a guardian, certain slaves, the property 
of his wards, upon condition that the price of the hire should be secured 
by note, payable twelve months after date, in whatever might be the 
currency of the country at the time the note was collected - stipulat- 
ing however that Confederate money would not be received; it was 
further agreed that A should execute her note for the hire, payable 
to the guardian, and which when due was to be credited on a bond 
held by A against B; when A’s note became due she refused to credit 
her bond with it, as agreed, and collected from B the whole amount 
of his bond due her: Held, that A. became liable for the whole amount 
of her note to the guardian B, and upon his delivering the same to 
one of his wards, she then became liable to the ward; and that her 
administrator was entitled to credit for the full amount of the bond 
which he had paid to the ward. 


CasE AGREED, heard before Watts, /, at Jane Term, 1875, 
YWarirax Superior Court. 

The following are the material facts as agreed: 

Richard H. Smith, as administrator, with the will annexed 
of Margaret W. Davis, claims to recover of John T. Lawrence 
two hundred and seventy-eight dollars and seventy-six cents, 
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with interest on one hundred and sixty dollars, from March 
92d, 1874, and the defendant resists the claim. 

The controversy depends upon the following grounds: On 
the first day of January, 1874, one William H. Shields, being 
the guardian of two infant children named respectively In- 
diana Shields and Alice Shields, domiciled in Halifax county, 
at Greenwood, a public hiring place in said county, put up to 
hire to the highest bidder, at public auction, for the twelve 
months next ensuing, eertain slaves, the property of his said 
wards, making at the time the said slaves were put upon the 
block, and before the same were bid off, proclamation to the 
effect that he should require as security for the hire of said 
slaves, notes payable to him as guardian of said children twelve 
months after the day of the hiring, in whatsoever might then 
be the currency of the country, at the same time giving distinet 
notice that Confederate currency would not be received in pay- 
ment thereof. 

One of said slaves was bid off by one Vaughan, as the agent 
of the testatrix of the plaintiff, after the proclamation and notice 
aforesaid, at the price of three hundred and twenty-five dollars. 
After said slave was bid off, and on the same day, Vaughan in- 
formed the said guardian that the said testatrix would give her 
note for the hire. 

A few days thereafter the guardian called upon the testatrix 
at her residence in said county to get her note for the hire, and 
the testatrix offered to pay the same in Confederate currency, 
and the said guardian refused to accept the same in payment, 
stating to her the terms upon which the slave was hired. 

The guardian was indebted to the testatrix before the late 
war, to the amount of two thousand dollars, borrowed money, 
and executed to her his note, and the same was due and unpaid 
at the time when he called on her for her note as above stated. 
After the refusal of the guardian to take Confederate currency 
in payment for the hire of the slave, the testatrix immediately 
proposed that the full amount of the hire, to-wit, the sum of 
three hundred and twenty-five dollars, should be credited on the 
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note which the said guardian had executed to her. To this 
the guardian assented, and the arrangement was about to be 
made, when a mutual friend of the parties came in and advised 
them that inasmuch as the hire wags not due and there was 
some difference between discount and interest, it would be 
bettcr for the testatrix to execute her note for the hire, and 
when it fell due it should go as a credit on the note of the 
guardian. To this arrangement both parties assented, and 
such became the understanding and agreement, and in accord- 
ance thereto the testatrix executed her notefor the hire of said 
slave. 

When the note of the testatrix for the hire of said slave be- 
came due, the guardian applied to the testatrix to have the 
credit made on the note of the guardian for two thousand dol- 
lars according to the aforesaid agreement, and the testatrix 
refused so to do. 

Since the close of the war the said W. H. Shields has paid 
to the testatrix the full amount of the said note, in currency of 
the United States. 

W. H. Shields qualified as guardian of the said children, at 
February Term, 1857, of the Court of Pleas and Quarter Ses- 
sions of [Halifax county, and hired out their slaves annually 
thereafter until their emancipation in 1865. 

After the first year of the war the said slaves were hired out 
each and every year upon the terms hereinbefore set forth. 

Margaret W. Davis died, domiciled in the county of Halifax, 
in the month of May, 1873, leaving a last will and testament 
in which no executor was named, which will and testament was 
on the 19th day of May, 1878, duly admitted to probate in the 
Probate Court of Halifax county, and on the 17th day of June 
next ensuing, the defendant, John T. Lawrence, was by said 
Court appointed collector of her estate, and letters of collection 
were immediately issued to him, and he qualified as such, and 
took into his possession the personal estate of the decedent. 

On the 11th day of February, 1873, the said Indiana Shields 
intermarried with one J. B. Bishop, who, on the 1st day of 
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January, 1874, had a settlement on account of the guardianship 
of his wife, with the said guardian, W. H. Shields. In this 
settlement the said note for $325 was transferred to and ac- 
cepted by Bishop and his wife at its nominal value as cash, and 
on the 22d day of March, 1874, the defendant, John T. Law- 
rence, as collector, paid to Bishop the full arnount of the nomi- 
nal value thereof, and interest, to-wit, $541.60, with which | 
amount he has credited himself in his acccunt as collector. 

On the 10th day of December, 1874, the plaintiff, Richard 
H. Smith, was appointed and qualified as administrator with 
the will annexed of the said Margaret W. Smith, by the Pro- 
bate Court of Halifax county. 

The said Richard H. Smith has applied to the said John T. 
‘Lawrence, the defendant, for a settlement as collector, and 
Lawrence has exhibited an account wherein he claims credit 
for the sum of $541.61 paid J. B. Bishop, as aforesaid. The 
plaintiff refuses to allow the same, insisting that the defendant 
is only entitled to credit for the actual amount of the hire of 
the slaves on the first day of January, 1864, with interest 
thereon to the 22d day of March, 1874, making $262.85. 

On the first day of January, 1864, the hire of said slaves 
for the twelve months next ensuing was one hundred and sixty 
dollars. 

None of the admissions herein contained are in anywise to 
affect either party, or to be regarded as made, except for the 
purposes of the submission of this controversy. 

The question snbmitted to the Court upon the case is as 
follows: 

Is the defendant, John T. Lawrence, entitled to credit for 
$541.61 on the 22d day of March, 1875? 

If this question is answered in the affirmative, then judg- 
ment is to be rendered against the defendant for cost; if in the 
negative, judgment is to be rendered againt the defendant for 
the sum of $278.76 with interest on $165 from the 22d day 
of March, 1874, the difference between the nominal value of 
said note and the hire of the slaves, | 
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The Court gave judgment for the plaintiff, and thereupon 
the defendant appealed. 


Fill, with whom were dfullen & Moore and Batchelor, for 
the appellant, insisted : | 

Under the statute of frauds parol evidence cannot be intro- 
duced to contradict, explain or vary a written contract. 

To this rule there is an exception arising under the ordinance 
of 1865 and the act of 1866, chap, 38. 

The ordinance enacts that all executory contracts, solvable in 
money, made between certain dates, shall be deemed to have 
been made with the understanding that they were solvable in 
money of the value of Confederate currency, according to a 
scale which the legislature was required to furnish subject tq 
evidence of a different intent of the parties to the contract. 
The first section of the act of 1866, chap. 38, is loose and un- 
grammatical, but it must be understood to enact that as to con- 
tracts of the sort above mentioned proof might be admitted of 
the consideration, andthe jury should determine its value in 
the present currency. 

These acts allow parol evidence to vary written contracts : 

1. When the consideration of the promise to pay money was 
a sale of property, (or hire,) to show the value of property (or 
hire,) &e. 

9. When the consideration was either a sale (or hire) of 
property, a loan of money, to show that payment was agreed 
to be made not in Confederate money, as was presumed, but in 
some other money or article, Kerrell v.. Walker, 66 N.C. 
Rep., 244. 

“The general rule does not apply in cases where the original 
contract was verbal and entries and a part only of it was re- 
duced to writing.” Greenleaf Ev. 5, 284. Perry v. Hill, 68 
N.C. Rep., 417 ; Robbins v. Love, 3 Hawks, 82; Nichols v. Bell, 
1 Jones, 32; Tendy v. Sanderson, 9Ire.5, Manning v. Jones, 
Bus. 868; Daughiry v. Boothe, 4 Jones, 87. 
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Where proclamation was made at a hiring by executors in 
January, 1865, that such money would be received as would 
pay the debts of the estate, reference being made specially to 
a bank debt, held: That although no allusion to this was con- 
tained in the bonds given for such hires, it was competent for 
the obligors to show the proclamation and also the market 
value of the notesof the bank. Woodyjin v. Sluder, Phil. 200. 

Action on bond made 14th November, 1863, payable two 
years after date in current funds of the country when due. 
The consideration was the lease of land. 

They say that at the making of the note it was agreed that 
it should be paid in Confederate currency. 

The act of 1866-°67, which presumes that all contracts to 
pay money during the war were intended to be paid in Con- 
federate money, cannot apply where the writing shows a dif 
ferent intent. But where the contract on its face shows in 
what currency it must be paid, parol evidence not admissible to 
show it was payable in some other. dAfcHesson v. Jones, 66, 
N.C, Rep., 258. 

Tn all other kinds of contracts the value of the property or 
other consideration may be shown in evidence, and the jury © 
must estimate the value in United States Treasury notes. 
Robeson v. Brown, 63 N. C. Rep. 554. 

Note dated 28th July, 1864, payable for negro hire, January 
1, 1866, in current funds at the time the note falls due. 

In our case it is evident that the parties knew that Confed- 
erate money was rapidly depreciating, and they were willing 
to take the chances of a future and different condition of 
things; and they expressly agreed that the note was to be paid 
in funds which were current when the note became due. De- 
fendant not relieved by the statutes of 1866. Helliard v. Moore, 
65, N. C. Rep., 540; see also Chapman v. Wacasen, 64, N.C. 
Rep., 582. 

Note one day after date for $1,000, dated November 10th, 
1862. Given for land. Expressly agreed between parties that 
it was to be paid in good money after war. Agreement not 
inserted in bond. 
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The fair and reasonable construction of the collateral con- 
tract was to make the words “ good money after the war” refer 
to the kind of money in which the note was to be solvable, and 
not to the time at which the note was to be payable. This con- 
struction does not vary the written contract, but explains it, &c. 
Held that the plaintiff recover fair value of note. owns v. 
Ernhardt, 64 N. C. Rep., 96. 

In 1864, Smith purchased hats from Garrett agreeing to 
pay 380 pounds lint cotton per hat. Plaintiff held entitled to 
recover gold or its equivalent value of cotton. Garrett v. Sinzth, 
64 N. C. Rep., 94. 

Administrator sells effects of intestate at public sale, making 
proclamation of terms that Confederate notes would not be 
taken. Sued on bond dated 18th January, 1865. Judgment 
for face value of note. 

Before the sale was made it was announced by the auctioneer 
that Confederate money would not be received in payment from 
the purchasers. This evidence fully rebutted the presumption 
created by the ordinance of October 18th, 1865, and acts of 
1866, chaps. 38 and 39. Judgment affirmed. Cherry v. Savage, 
64 N.C. Rep., 103. 

Note 23d of November, 1864, given C. M. E. for land at 12 
months. Condition of sale that it was to be paid in undepre- 
ciated currency. Held thatit was payable in “‘ greenbacks and 
not in gold.” Blackburn v. Brook, 65 N. C. Rep., 413. 

In our case there was an express contract to pay in the cur- 
rency of the country at the time of payment. Confederate 
money was expressly ignored. It cannot be that this should 
be scaled according to value of hire, because the express agree- 
ment was to pay the hire in the full amount in currency. 
There being at the time of payment no currency except U.S. 
currency, it was right to pay in that the full amount of prin- 
cipal and interest. 


Moore & Gatling contra, argued : 
A note is executed on the Ist day of Jannary, 1864, wherein 
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the promiser agrees to pay $325 twelve months after date in 
-whatscever might be the currency of the country when the 
said note should be collected. ‘The promisee notified the prom- 
iser before executing the note, that Confederate money 
under no circumstances, be taken. 

~The note fell due on the Ist day of January, 1865, and on 
that day Confederate money was the currency of the country ; 
but for the stipulation that Confederate money would not be 
taken, the note would be subject to scale. Davis v. Glenn, 
et al., T2 N.C. Rep., 520. | 

Except Confederate money there was no currency when the 
note fell due. If any force be given to the stipulation con- 
cerning the Confederate money, the value of the consideration 
of the note, to wit, the hire of the slave for one year, must, of 
a necessity, be inquired into. His Honor so held, and he is 
not inerror. Aingv. W..&@ W. BR. hi. Co., 69 N. OC. Rep, 
and cases cited. 


Reapg, J. The guardian, Shields, on Ist January, 1864, 

hired his ward’s slave to the plaintiff’s testator for the year 
1864, under a proclamation, that the hire must be secured by 
note, payable twelve months after date, in whatever might be 
the currency of the country when the note should be collected, 
but that Confederate currency would not be received. 

As the note was to be payable in currency when due, (for so 
we understand it) and was not to be payable in Confederate 
currency, (and there was no other) it is difficult to tell in what 
it was payable when it fell due on Ist January, 1865. Sothat, 
if the decision of the case depended upon that, we would 
probably solve the doubt by requiring the payment of the value 
of the services of the slave. But we put the decision upon 
another ground. 

When the guardian, a few days after the hiring, applied to 
plaintifi’s testatrix to comply with the terms of the hiring by 
giving bond, she declined to give the bond, and offered to pay 
down Confederate money ; which the guardian declined to re- 
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ceive. She then proposed to have no bond about it; but to 
settle the matter then, by entering the amount as a payment 
upon a bond which she held against the guardian; which was 
not subject to any scale. To this the guardian consented, and 
the bargain was struck. And they were about to endorse the 
amount on the bond as a credit, when a friend suggested that 
as the hire was not due for twelve months, if it were entered 
on the bond then, she would lose the interest ; and to prevent 
that, it was agreed that she should execute her bond for the 
amount of the hire, and when it fell due, it was to be credited 
on the bond. It was upon this compromise and agreement 
that the bond was executed; and it was a valid contract. 
When the bond fell due, she refused to credit the amount upon 
her bond against the guardian, and collected the whole amount 
of her bond out of the guardian. We are of the opinion that 
she thereupon became liable for the whole amount of her bond 
to the guardian; and upon the guardian’s delivering over the 
bond to his ward, she became liable to the ward; and there- 
fore, the defendant was justified in paying it off. Wesay that 
the defendant was justified in paying it off; because it was 
admitted by plaintiff's counsel on the argument that no point 
was intended to be made as to the right of the defendant to 
pay whatever sum the plaintifi’s testatrix was liable for. Else 
we would have to enquire whether the defendant, as collector, 
had the right to pay the debts of the estate. 

There will be judgment here for the defendant according to 
the case agreed, for his costs. 


Per Curiam. _ Judgment accordingly. 
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VANE, 


An action on a bond, executed by a defendant, and conditioned to pay 
and satisfy all costs and damages which might be awarded to the 
plaintiff, in a certain action then pending, is well brought against 
such defendant and his surety, although judgment had gone against 
the defendant in the original action, which judgment was claimed to 
have been satisfied. 

Where a jury, by the consent of the parties to the action, brought in 
their verdict in the absence of the presiding Judge, and found all the 
issues in favor of the plaintiff, but failed to assess damages as they 
had been instructed to do, in case they should so find, and the verdict 
was received and recorded by the Clerk; and the Judge coming in 
before the jurors left the Court room, directed them to retire, and 
find a verdict according to their instructions, (no suggestion of any 
improper conduct on the part of the jury being made): it was held, 
that there was no such irregularity in the return of the verdict as 
would vitiate it, and justify_a new trial. 

(The case of Willoughby v. Threadgill, 72 N. C, Rep. 488, cited and ap- 
proved. ) | 


Civi, action, tried before /2ussell, J., at Spring Term, 1874, 
BLaveEn Superior Court. 

The complaint alleged : 

That previous to the commencement of this action, the plain- 
tiff commenced an action against the defendant, David Lewis, 
for the recovery of réal estate, and damages for withholding 
the same. Before answering the complaint in said action, the 
said defendant, and the defendant Robert M. Devane, executed 
under their hands and seals, and filed with the Clerk of the 
Superior Court of Bladen county, a bond whereby they bound 
themselves, their heirs, executors, administrators and assigns 
in the sum of five hundred dollars, to the plaintiff. The con- 
dition of which bond was such, that if the 3aid David Lewis 
should pay and satisfy all cost and damages which might be 
awarded to the plaintiff in said action, and well and truly pay 
all judgments obtained against him in said action, the above 
obligation should be void, otherwise it should remain in force.” 
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In that action the plaintiff obtained a judgment against the 
defendant, David Lewis, for three hundred dollars damages, 
and one hundred and thirty dollars cost. Execution issned on 
said judgment, and was returned unsatisfied. The plaintiff 
demanded judgment for five hundred dollars and cost. 

The defendants denied the allegations in the complaint, and 
alleged : | 

That the plaintiff has a judgment of the Superior Court of 
Bladen county, against the defendant for this very cause of ac- 
tion, and that the same has been satisfied. 

The plaintiffs by an instrument in writing and under seal, 
released the defendants from all claims for damages arising 
from the cause of action set out in the complaint, on condition 
of the peaceable surrender of certain lands, and the payment 
of certain rents, which terms have been strictly complied with 
and performed in every particular. 

After his Honor had charged the jury and they had retired, 
he asked if there was any objection to the verdict being taken 
by the Clerk. The counsel for both parties assenting for the 
Clerk to take the verdict, his Honor, after directing the Clerk 
to keep the Court open and take the verdict, left the bench. 
During his absence, and a very short time before his return, 
the jury came in and returned a verdict in favor of the plain- 
tiff, without saying anything as to the damages. This verdict 
was received and recorded by the deputy clerk. 

Upon his Honor’s return to the bench, he asked what the 
verdict was, and upon hearing it, directed the jury, who were 
still in Court, to again retire and return a verdict according to 
the instructions which they had recciycd ; which were “that if 
they found certain issues in favor of the defendants, to return 
a verdict in favor of the defendant, and say nothing more; but 
if they found these issues for the plaintiff, then to inquire into. 
the damages, and return a verdict assessing the damages. 

One of the jurors said to his Honor that, as he understood 
it, the jury had agreed on three hundred dollirs damages, if 
any had to be assessed. 


JUNE TERM, 1875. 109 


RoBESON, ¥. LEwis and DEVANE. 


ee 


His Honor then directed the jury to go to their room and 
make up a verdict according to the instructions. 

The counsel for the defendant was present, and his Honor 
asked how long the jury had been separated, and was informed 
that they had not been ont more than five minutes. 

He then asked if there was any suggestion that jurors had 
been spoken to about the case by interested parties or others? 
No suggestion of this kind was made. 

The jury again came into Court and rendered a verdict in 
favor of the plaintiff, assessing damages at three hundred 
dollars. 

The defendants thereupon moved for a new trial; the mo- 
tion was overruled and judgment given for the plaintiff, and 
thereupon the defendants appealed. 


N. A. McLean, Giles Leitch and W. McL. McKay, for ap- 
pellants. 
Lyon & Lyon, contra. 


_ Bynum, J. 1. The parties are not the same in this as in the 
former action, nor is the cause of action the same. The lia- 
bility of the defendants, by the express provisions of the bond, 
was a contingent one, dependent upon the failure of the de- 
fendant, Lewis, to pay damages which should be assessed 
against him in the action for the recovery of the land. This 
action, therefore, was properly brought. 

2. The objection to the regularity of the verdict is put to 
rest, adversely to the defendant by the decision of this Court 
in the case of Willoughby v. Threadgill, 72 N. C. 488, and 
many other cases. Indeed, the case stated, does not show that 
any objection to the regularity of the verdict was made at the 
time in the Court below, nor does it show upon what points 
the appeal was taken. In this the case is defectively stated. 

There is no error. 


Per Curiam. | Judgment affirmed. 
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WM. C. WOOD, Ex’r of EDWARD WOOD, and CAROLINE WOOD 
0, ELIZABETH CHERRY, widow, &c, 


A Trust can only be created in one of four modes, to wit: 
(1.) By transmutation of the legal estate, when a simple declaration 
will raise the use or trust. 
(2.) A contract based upon valuable consideration, to stand seized 
to the use, or in trust for another, 
(3.) A covenant to stand seized to the use of or in trust for another 


upon good consideration. 
(4.) When the Court by its decree converts a party into a trustee, 
on the ground of fraud. 
No conveyance or act done after the execution of a will, unless it 
amounts to a revocation, will affect its provisions. 


This was a CIVIL ACTION to recover possession of real estate, 
tried before his Honor Judge Lure and a jury, at the Spring 
Term, 1875, of the Superior Court of Cnowan county. 

The facts relating to the points decided in this Court are 
substantially the following: 

In April, 1863, James C. Johnston, of Chowan county, 
made and published his last will and testament, by which he 
devised and bequeathed to Edward Wood, the testator of the 
plaintiffs, all his real and personal estate in the county of Cho- 
wan, subject to certain trusts and conditions contained ina 
private letter of the same date and filed with his said will. 

Before making his will, the testator executed to one G. J. 
Cherry, afterwards the husband of the defendant, a lease of 
the following tenor, which was proved and registered. 


Hays’, 12th March, 1863, 


Know all men by these presents: That whereas, Mr. G. J. 
Cherry has expended much time and labor in setting outa 
peach orchard and grapery, and has not as yet reaped any 
profit therefrom, on a place belonging to me, called Collins’ 
Point: Now, therefore, to remunerate said Cherry, I, James 
©. Johnston, have leased, and by these presents do lease, to 
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said G. J. Cherry all that tract of land, with improvements 
thereon, called Collins Point, and which I bought from Alex- 
ander Cheshire, he paying me rent for the same according to 
the profits of said farm and improvements, or just as much as 
he may find it convenient to spare, and after my death to have 
it rent free, or as much as he may find it convenient to pay, 
provided, always, that the said Cherry shall not sei] or transfer 
his life estate in this land, and that it shall not at any time be 
subject and liable to his creditors for any debts he may owe 
them. 

In witness whereof I have hereunto set my hand and seal the 
day and year above written. 


JA. C. JOHNSTON, [snaz.] 


A short time before the death of Mr. Johnston, the testator, 
he addressed to the said lessee, G. J, Cherry, the following 
letter, written by Edward Wood, his executor, and signed by 
himself. 


Hayes, March 20th, 1865. 


G. J. Cherry, Lsq. : 

My Dzar Srr: I address you this note to say to you that it 
is my desire that after my death you shall continue to oceupy 
your present residence at my Point plantation, retaining pos- 
session of the negroes now on the farm, named Jacob, George 
and Maggy, during your natural life, fulfilling with my exec- 
utor in Chowan county the same conditions and terms of rent 
as agreed upon and understood between you and myself here- 
tofore. I further desire that should you leave a wife at your 
death, she shall retain possession of said place during her 
widowhood and occupancy of it upon the same terms. 

Very truly, 
Your friend, 
JA, C. JOHNSTON. 
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The foregoing lease and letter are relied on by the defend- 
ant, the widow of the lessee, to sustain her claim to the 
premises, whivh she has occupied ever since the death of her 
husband in 1870. The defendant is still a widow. 

Edward Wood, the executor of James C. Johnston, died in 
1872, having devised the lands in controversy to his executor 
until 1878, and then over to the other plaintiff. Under this 
will the plaintiff claims.; 

Upon the trial of the cause in the Court below, the jury, 
under the instructions of his Honor, found a verdict for the 
defendant. Judgment accordingly, and appeal by the plaintifis. 


Gilliam & Pruden, for the appellants, insisted : 

(1.) That no trust can be raised in respect to lands devised, 
after the execution of the will, except by a writing sufficient 
in form to revoke the will. 

(2.) That no parol understanding or agreement is sufficient, 
upon which to found a trust in respect to lands devised, after 
the execution of the will. 

(3.) No trust’arises as to Mr. Johnston, because no agree- 
ment in writing was executed by him, with such formalities as 
are required by law; the paper offered being in the hand- 
writing of another, aifatissted and in possession of a third 
person at Mr. Johnston’s death. 

(4.) The letter to the lessee, Cherry, was not referred to, nor 
contemplated by the testator, at the writing of his will. 


J. A. Moore, with whom was A. J. Moore and Mullen, 
filed the following brief : 

The lands in question, conveyed in the will of J. C. John- 
ston, deceased, were held by the devisee Wood in trust for 
Cherry. Leaving out of consideration the fact that the devisee,, 
Edward Wood, promised the testator to carry out his inten- 
tions, (and the express trust which we hold was created for de- 
fendant,) according to the rnles of construction from the will 
itself and the letter, an implied trust was created. 
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Ist. Where words “ precatory,” “ recommendatory ” or “ ex- 
pressing a belief” are used by a testator, an implied trust 
arises. Lewin on Trusts and Trustees, 168 ; Willis on Trustees, 
54, 55, et seg. Note herewith the will of Mr. Johnston: “To 
him, the said Wood, his heirs and assigns,” &., “subject to 
such disposition” and “ instruction,” “ trusting entirely to his 
honor and integrity,’ @&c. Phillips’ Law, page 252. “ But 
only entirely on the integrity, fidelity and moral sense.” /édid, _ 
page 255. | 

2d. The releasing his executors by the testator from all legal 
liability in the will, wes intended by the testator to apply only 
to the provisions made or intimated in the will and letter as 
made, for the benefit of testator’s neat of kin. The tenor of 
the will is to deter them from opposing its validity, and the 
purpose of it was to bequeath his property to parties to whom 
he was attached and whom he considered proper to manage 
his estate, and who had not deserted him. The language there 
had no application to any provision made for Cherry or his 
intended wife. The purpose of the lease was intended to be 
more fully carried out, as evidenced by the letter and the fact 
that the testator knew of the intended marriage of Cherry 
and promoted it. 

3rd. If there had been an agreement between the Devisee 
and Testator to execute an unlawful trust, the beneficial inter- 
est would result to the heir at law. 

But when the devise is a beneficial one upon the face of it 
and the testator communicates his will to the devisee and re- 
quests him to be a trustee for such purposé as he will declare 
and he fails to declare. the devisee wil! not be allowed to hold. 

Apply then to this case—Lewin on trusts, 74, Ibid 77. 
Smith v. Attersoll, “a devise to Joseph and John, his sons, 
and executors in trust for certain purposes, “ which had been 
fully stated to them.” Note language there and in will of J. 
C. Johnston, oe law page 526, “I have high respect to 
carry out my wishes” or 

8 
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4th. The Statute of Frauds exempts from the provisions 
“Tmplied Trusts.” Willis on Trustees, 55 and 56. 

“They arise from the manifest intention of the parties.” 
(Sanders on Uses and Trusts,) “ or the nature of the transaction 
where there is no written evidenee of the trust.” 

Sth. Plsintifis say that because the letter is not contempo- 
raneous with daze of the will, the trust on reality cannot arise. 
This wes the law, when devises of realty took effect from 
the date of the will. Trusts as to personalty before the 
statute were different, and now bequests of realty being the 
same as to time as those of personalty, the law applicable to 
trusts on personalty, is the same as to realty. The will now is 
ambulatory and takes effect from the time immediately pre- 
ceding the death of the testator. 

Reference by Johnston in his letter to “the lease and the 
terms contained in it,” is a renewal of the lease and the letter 
is signed to meet the Statute of Frauds. 2. Parsone on 
Contracts, 503,511. 38. Parsons on Contracts, 6 and 7, and 
notes. 

The consideration in the lease was sufficient to support a bill 
far specific performance. So, if the reference to it in the letter 
is a renewal of the lease, the defendant stands in as good a po- 
sition, as she would, had a decree for specific performance 
been made. 

The Statute of Frands is not in force in this State. Shelton 
v. Shelton, 5 Jones, Eq. 298. Shelton v. Shelton, 6 Jones, Eq. 
119. Hergerson v. Hoas, 64 N. C., 772, and other cases therein 
cited. 

But in our case an express trust was created by the testator 
and accepted by the devisee Wood. 

The trust was observed by Wood, and the condition of ren- 
tal comphed with by the beneficiary. The case shows that 

immediately preceding the death of the testator, Wood and he 
had full conversation on the matter, and Wood promised to 
carry out hisintentions. The Court will not permit the manifest 
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intention of Mr. Johnston and the agreement between him 
and the devisee Wood, to be violated. | 


Pearson, C.J. According to justice, using the word in its 
broadest sense, as distinguished from law or equity, the de- 
fendant onght not to be disturbed in her occupation of the 
premises during her lifetime or widowhood, and we have con- 
sidered the case in every point of view to see if we could sus- 
tain the decision of his Honor in her favor. But we can find 
no ground on which to do so. 

I. The promise of Wood cannot be enforced on the ground 
of its creating a trust, for a trust ean only be created in one 
of four modes. 

1. By transmission of the legal estate when a simple de- 
claration will raise the use or trust. 

2. A contract, based upon valuable consideration, to stand 
seized to the use or in trust for another. 

3. A covenant to stand seized to the use of or in trust for 
another upon good consideration. 

4, When the Court, by its decree converts a party into u 
trustee, on the ground of fraud. 

If we can sustain the defendant, it must be upon this point, 
thatis to say the fraud in writing the title, (referred to in 
the pleadings) at the dictation of the testator and the promise 
to carry out his wishes in respect thereto, as understood be- 
tween them; whereas the present action runs counter to the 
letter and violates the promise. 

This is met by the fact that the will had been executed sev- 
eral years before, and an implied trust is expressly excluded by 
statute. Bat. Rev., ch. 119, sec. 44. “No conveyance or act 
done after the execution of a will, shall affect its provisions, 
except itis so executed as to amount to a revocation.” The 
letter and the promise are both excluded by the words of this 
statute. 

The suggestion that the time of the execntion of a will is 
the time it takes effect, to-wit, the death of the testator, calls 
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for no remark, but it is all that the idea of a trust can rest on, 
so that ground fails. 

II. The lease to Cherry, intended by “the letter” so as to 
give defendant a life estate, is an executory contract which the 
plaintiffs will be decreed specifically to perform. The diffi- 
culty here is to determine from the lease (as it is called) and 
the letter, what was this executory contract, or if it will make 
it any stronger, “lease under which the husband of defendant 
entered and held possession for many years. 

It is clear that, by its proper construction, the husband of de- 
fendant was by virtue of the lease to have the right to occupy 
the premises during his lifetime, and by “ the letter” this privi- 
lege of occupancy was extended to the defendant during her 
life or widowhood ; but the question is, what was the consid- 
eration of “this grant to occupy;” and how can the Court 
carry it into effect as an executory contract and decree what is 
to be done on the one side, and what is to be done on the other 
side, incidents necessary in every decree for specific per- 
formance, supposing her to be sufficiently connected with this 
lease or executory contract, so as to be able to make title un 
der it, by means of “the letter,” mentioned in the pleadings. 
low ean this Court declare what she is to do in consideration 
of the privilege of being allowed to occupy the premises as 
Ja. ©. Johnston, the testator, looked at it, or consideration of 
the vent of the premises, as the defendant now looksatit. The 
paper executed by J. C. Johnston grants a life estate to Cherry, 
‘he paying me rent for the eame according to the profits of 
gaid farm, improvements, or just as muchas he may find tt 
convenient to spare, and after my death to have it reut free, or 
as much as he may find it convenient to spare, provided said 
Cherry shall have no right to transfer his interest, nor shall it 
be sold for his debts. 

This instrument is tov vague and uncertain to make it prac- 
ticable to decree its specific performance. Indeed, it seems to 
have been intended merely as evidence of Mr. Johnston’s 
bounty or charity towards one who seems to have been depen- 
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dent upon him, and it is the misfortune of the defendant that 
it was not done in such a manner as to give it legal effect. 

Our conclusion is, that the lease and the letter and the 
promise confer upon the defendant no rights which can be re- 
cognized either in a court of law or of equity. | 

Krror. Judgment reversed. 

This will be certified. 


Prr Curtam. Judgment reversed. 


STATE » EDWARD DOZIER, 


Breaking and entering a store-house, with an intent to steal the goods, 
&c,, therein, is not a criminal offence at common law; and there is 
no statute in this State making such act a crime. 


Inprctment for breaking, &c., a store house, with intent to 
steal therefrom, tried in Craven county at the Fall Term, 
1874, of the Superior Court, before his Honor, Judge Seymour, 

The defendant was convicted on the following indictment, 
to-wit : 

“The jurors,” &c., “present, that Edward Dozier, late of 
Craven county, on the 20th day of September, A. D. 1874, 
with force and arms, at and in said county, about the hour of 
10 o’clock in the night time of the same day, the store house 
of Washington Spivy, there situate, unlawfully and wickedly 
did break, with an intent to steal, the same store house to en- 
ter and the goods and chattels of the said Washington Spivy, 
in the said store house then and there being, then and there 
feloniously to steal, take and carry away, contrary to law, and 
against the peace and dignity of the State.” 

Being convicted, the defendant moved in arrest of judgment, 
upon the ground that the indictment was insufficient in law: 

(1.) Because no such offence as “ an intent to steal” is known 
to the common, or our statute law. 
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(2.) That the breaking in the store house was a distinct act 
from his conduct after he had entered ; and hence no inference 
could be drawn from that act as to his intentions after he had 
entered. 7 

(3.) That there is a difference between an intent to do a 
thing and an attempt: Hence, if the defendant had attempted 
to steal after he had broken in, and had been prevented from 
so doing by the owner of the store house, he would have been 
guilty at common Jaw. But as he made no such attempt to 
steal, it was submitted, that the indictment charged no offence 
known to our law. | 

His Honor refusing the mction the defendant appealed. 


Stevenson, for the defendant. 
Hargrove, Attorney General, for the State. 


Bynum, J. The defendant is indicted for breaking and en- 
tering the store house of Washington Spivy, with the intent to 
steal the goods and chattels of the said Spivy therein ; and the 
indictment concludes at common law. 

This was not a criminal offence, at common law, and there 
is no statute of this State making it acrime. By 24 and 25 
Vict., chap. 96, sec. 58, it is made a misdemeanor in England 
in any one who shall be found by night, armed with any dar- 
gerous or offensive weapon, with intent to break or enter a> 
dwelling or other building whatsoever, and to commit a felony 
therein, or who shall be found by night, having in his posses- 
sion, without lawfal excuse, any pick-lock, key, bit or other 
implement of honse breaking ; or who shall be found by night, 
in any such building, with intent to commit any felony therein. 
Roscoe Crim. Ev., 321. 

Whether an obvious defect in the Jaw, should not be sup- 
plied by some similar statute in this State, is a matter for the 
consideration of the Legislature. 

There is error. 


Per Curiam. Judgment reversed. 
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SUSAN PACE o. P. P. PACE, Adm’r., &., of MARY VADEN. 


A devised as follows: ‘‘I give and bequeath to my executor, &c,, in 
trust for the use and support, &c, all my stock, &c.; and none of 
the above named money or property to be subject ‘to the disposal or 
debts of the said, &c.: Held, that as the property and money was not 
limited over in case of disposal, the prohibition against disposing of 
the same was void, 


Where B agreed to act as agent and settle the estate of the testator with- 
out letters of administration, and C agreed to support D, provided 
she would assign her life interest in the notes and money bequeathed 
in trust for her by the testator, to certain parties mentioned in the 
will, and in pursuance of this agreement D did assign her interest: 
Heid, that as to B, the consideration was unlawful, and as to C, it was 
too vague and indefinite to support the assignment; and that D was 
entitled to an account of the notes and money from B, who after the 
agreement took out letters of administration. 


(The cases of Dick v. Pitchford, 1 Dev. & Bat. Eq. 420; Mebane v. Me- 
bane, 4 Ired, Eq. 181, cited and approved. 


Cry1L action, in the nature of a special proceeding, to re- 
cover a legacy, tried at the January (Special) Term, 1875, of 
the Superior Court of Waxs County, before his Honor, Judge 
Henry. 

The suit is brought against the defendant as the representa- 
tive of Mary Vaden deceased, to recover a legacy, to-wit: the 
interest on all the money of said Mary Vaden, during the lives 
of the plaintiff and her husband Willis Pace, and the life of 
the survivor of them—the said Willis being dead at the com- 
mencement of this action. 

The defendant pleaded that the plaintiff had released and 
assigned the said legacy to the persons to whom the money was 
given by the said will after the death of the plaintiff and her 
husband. Those thus taking were seven in number, as will 
appear from the following copy of said Mary Vaden’s will, 
to-wit : 
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“In the name of God, amen: I, Mary Vaden, of the State 
of North Carolina, Wake county, being of sound and perfect 
mind and memory, Bless be God for the same! do, this 13th 
day of May, in the year of our Lord, 1862, make and publish 
this, my last will and testament, in manner following : 

After paying all my just debts: First, I give and bequeath 
to my executor or executors hereafter mentioned, and their sur- 
vivors, the tollowing property, viz. : All my lands now belong- 
ing to me—one tract adjoining Jesse Bunch and William 
Parrish, and one other tract adjoining Benjamin Marriott and 
others, containing two hundred acres, more or less, in trust for 
the use and better support of Willis Pace and his wife, Susan 
Pace, during their life, or the survivor of them during life. 
And at their death my will and desire is that all the above 
named Jand, (say two hundred acres,) be equally divided be- 
tween Willis Pace’s three sons, share and share alike—that is, 
I give and bequeath the said land to Sidney T. Pace, Presley 
P. Pace and Wesley W. Pace, to them and their heirs forever. 

I give and bequeath to Mazra J. Pace, one feather bed, stead 
and furniture. 

I give and bequeath to Ann EH. Pace, one feather bed, stead 
and furniture, | 

I give and bequeath to Burline L. Pace, one feather bed, 
stead and furniture. 

I giveand bequeath to Sidney T. Pace, one feather bed, stead 
and furniture. 

I give and bequeath one feather bed, stead and furniture, to 
W. W. Pace. 

I give and bequeath to my executor or executors hereafter 
mentioned, and their survivors, in trust for the use and support 
of Willis Pace and his wife Susan Pace, daring their natural 
lives, all my stock of horses, cattle and hogs, and all my house- 
hold and kitchen furniture, and one gig and harness, one cart 
and wheels, one side and one man’s saddle, and all my farming 
utensils ; also all my money and notes, the interest of which, 
my will and desire is, may be applied to the support of the said 
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Willis Pace and wife, Susan Pace, during their lives; and none 
of the above named money and property to be subject to the 
disposal or debts of the said Willis or Susan Pace. And at the 
death of the said Willis Pace and wife, Susan Pace, or the sur- 
vivor of them, my will and desire is, that his six daughters, viz. : 
Martha B. Bagwell, Phutha O. Bunch, Mary HW. Pace, Mazra 
J. Pace, Anne E. Pace and Burline L. Pace, receive equal 
dividends, share and share alike, trom my execntor, all the 
money and notes then in hand, to them and their heirs forever. 
Also at the same time, my will and desire is, that the above 
named daughters, with the said Willis Pace’s three sons, Sidney 
T. Pace, Presley P. Pace and Wesley W. Pace, making nine 
of them, receive, share and share alike, equal from my executor, 
all my stock of horses, cattle and hogs, household and kitchen 
furniture, and all other perishable estate, not above given away, 
to them and their heirs forever. 

I do hereby nominate and appoint my friends Joseph Fowler, 
Jr.,and Daniel Scarborough, executors to this my last will and 
testament. 

In witness whereof,” &c. 


Issue being joined upon the pleadings in the Probate Court 
of Wake county, the case was carried up to the Superior Coart 
for trial; and the following issues were submitted to a jury at 
the term before stated, to-wit: 

(1.) Did Susan Pace execute a release of her interest in the 
estate of Mary Vaden, (except the land,) to those entitled ac- 
cording to the will? 

(2.) Did Susan Pace sign an instrument relinquishing her 
interest in the estate of Mary Vaden, knowing at the time that 
she had an interest in the note and money of the estate ? 
(8.) Was the paper writing in question signed by Susan 
Pace ; did she know its contents, and was it under seal ? 

It was in evidence that the plaintiff had executed and de- 
livered a paper writing, purporting to be her relinquishment 
of her interest under the will of Mary Vaden, to the next kin 
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as named in said will, and that said paper writing had been lost. 

Upon the question as to whether it was under seal, R. 
C. Badger, Esq., an attorney of the Court, was introduced 
as a witness, and testified, that said relinquishment or release 
had been exhibited to him as an attorney, by the defendant, 
and his counsel asked upon the effect ; that he had advised him 
that the same was a valid release in law, of the legacy men- 
tioned by the plaintiff to the parties aforesaid ; but that he had 
no distinct recollection as to whether said paper was under seal 
or not. The counsel for the defendant then asked the witness 
whether he would have advised the defendant as aforesaid 
unless such relinguishment had been under seal. This question 
was objected to by the plaintiff, but admitted by the Court ; 
and the witness stated that he would not so have advised had 
there not been a seal. 

D. G. Fowle, Esq., another attorney of the Court, being 
sworn as a witness, stated that he had seen and had in his pos- 
session the paper writing, aud had advised the defendant that 
it was a valid release, and that he would not have done so had 
it not been under seal. 

It was in evidence that the executors under the will having 
renounced, P. P. Pace had agreed to act as agent to settle the 
estate; and that an agreement was drawn up and signed by all 
the parties authorizing him so to act. And that on the day of 
sale he refused to act further unless the plaintiff signed the 
release ; and that all the parties signed the agreement above 
mentioned; that the paper was read over to plaintiff and she 
assented thereto, having previously executed and delivered it. 
It was in evidence also that W. W. Pace had agreed to sup- 
port her, provided she executed the release. 

The counsel for the plaintiff asked the Court to charge the 
jury that said instrament was not in law a release, but an at- 
tempted assignment of a chose in action. That in law no valid 
assignment could be made of such chose in action; aud that 
the same could only be supported in equity when founded on 
a valuable consideration. In this case there was no evidence 
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of a valuable consideration, and they must find for theplaintiff, 
This prayer for instructions was refused by his Honor, and the 
plaintiff excepted. 

Upon the issues submitted to them, the jury found: 

1. That Susan Pace did execute a release of her interest in 
the estate of Mary Vaden, except the land, to those entitled 
under the will. 

2. That Susan Pace did sign an instrument relinquishing 
her interest in said estate, knowing at the time that she had an 
interest in notes and money of said estate. 

3. That the paper writing in question was signed by Susan 
Pace; that she knew its contents, and it was under seal. 

Judgment was thereupon rendered against the plaintiff, who 
appealed. 


Smith & Strong, Pace and Lewis, for appellant. 
Fowle and Bledsoe, contra. 


Ropmayn, J. By will proved in 1863, one Mary Vaden 
gave to her executors certain personal chattels consisting of 
horses, furniture, &c., of small value, and also, all her money 
and notes, in trust for the support of Willis Pace, and of the 
plaintiff, Susan, his wife, for their lives and the life of the sur- 
vivor. Willis Pace died soon thereafter, leaving the plaintiff 
surviving. The will continues: “And none of the above 
named money and property, to be subject to the disposal or 
debts of the said Willis or Susan Pace, and at the death of the 
said Willis and Susan, or the survivor of them, my will and 
desire is, (an immaterial repetition of words is here omitted,) 
that his six daughters, viz: Martha, &c., receive equal divi- 
dend, share and share alike, from my execntor, all the money 
and notes then in hand to them and their heirs forever.” The 
will then proceeds to give to the said daughters, and to the 
three sons of Willis, the horses, furniture, &c., after the death 
of Susan. 

The executors appointed in the will renounced, and Presley 
P. Pace, the defendant, was appointed administrator with the 
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will annexed, in 18668 or 1867, and took possession of the 
property of the testatrix. The estate now in his hands con- 
sists mostly, or wholly, of a note for 8750 or thereabouts. The 
complaint sets forth the above tacts and prays fur an ac- 
count, &e, 

The detendant resists an account, on the ground that the 
plaintuiF released and assigned all her estate and interest under 
the will, (except in certain lands mentioned in it,) to the lega- 
tees in remainder. The answer, however, does not alleve that 
there was any consideration for the release or assignment, or 
that they have ever made any claim under it. 

The supposed assignment had been lost; but a jury found 
that such a writing had been executed. The right of the 
plaintiff to recover, turns on the validity aud effect of this in- 
strument, 

Before considering that question, it will be convenient to 
dispose of a question of evidence which was raised upon the 
trial. 

1. Badger and Iowle, two members of the bar to whom the 
assigninent had been exhibited for the purpose of obtaining 
their opinions as to its effect, were permitted to testify against 
objection, that they did not remember whether or not the lost 
instrument had a seal, but they severally advised that it was 
valid, and thought they would not have given such advice, un- 
less it had been given under seal. The jury found that the 
‘instrument was under seal. We do not know of any law 
which requires an assigninent or surrender of an equitable 
estate in personal chattels, or in a chose in action, to be under 
seal. <A seal toa contract at law, dispenses with proof’ of a 
consideration, but in equity it has no such effect. 

The fact which the evidence tended to prove was an imma- 
terial one, and as its admission could not prejudice the plain- 
tiff, she is not entitled to a new trial whether it was in law 
competent or not. 

2. The prohibition in the will of the disposal of their estates 
in the property, by the legatees for life, was void. It is settled 
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that by no form of words, can property be given to a man, or 
to another in trust for him, go that he shall not have a right to 
dispose of his estate in it, unless there be in the instrument of 
gift, a provision that upon an attempted alienation, it shall go 
over to some third person. Dick v. Pitchford, 1D & B.Eq., 
480. Mebane v. Mebane, 4 Ire. Eq., 181. 

The plaintiff had the right to surrender or assign her estate. 

3. The only remaining question is, did she do so by a valid 
and effectual conveyance? No doubt a person by a transac- 
tion inter vivos may give to another an equitable, as well asa 
legal estate, in property, without consideration, and if the con- 
veyance be executed, so as to pass the estate, a Court of equity 
will support the title of the volunteer, and in the absence of 
fraud or imposition, will not permit the donor to revoke it, 
unless there be a clause reserving that right. 1 Story, Eq. Jur., 
s. 433, note 6, Id. 8. 706, a. 973. SMekewickh v. Alanning, 1 
De G. M. & G. 176, and cases cited in note. 

We need not consider whether if a gift was intended in the 
present case it was so executed as to pass an absolute estate to 
the donors, because it is clear that a gzft was not intended. 
The plaintiff certainly supposed that she was to receive a con- 
sideration, and that it was to her interest to execute the instru- 
ment. On this point the case reads as follows: “ It was in 
evidence, that the executor under the will having renounced, 
P. P. Pace, had agreed to act as agent to settle the estate, and 
that an agreement was drawn ap and signed by all the parties, 
authorizing (him) to do so, and that on the day of sale, he re- 
fused to act further, unless the plaintiff signed the release, and 
that all the parties signed the agreement above mentioned, and 
that the paper was read over to plaintiff and she assented 
thereto, having previously executed and delivered it. Zt was 
in evidence, that W. W. Pace had agreed to support her, pro- 
vided she executed the release.’ There was no issue submitted 
to the jury as to whether the plaintiff received a valuable con- 
sideration. The counsel for the plaintiff, however, requested 
the Court to instruct the jury, that the assignment was not 
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good unless founded on a valuable vonsideration, which his 
Honor refused to do: probably supposing, that a seal dis- 
pensed with the necessity of preof of a consideration. In this 
his Honor clearly erred. 

Was there a sufficient consideration? The consideration 
divides itself into two parts: 

1. The agreement by the defendaut, P. P. Pace, to settle 
the estate as agent of the legatees, without taking out admin- 
istration, which he agreed to do if plaintiff would execute the 
assignment. It was discovered afterwards, however, that he 
could not legally do this. Revised Code, chap. 46, sec. 14. It 
was contended for the plaintiff, that this part of the considera- 
tion was illegal and against public policy, and that where a 
part of the consideration is illegal, the contract founded there- 
onis void. Without considering whether that admitted doce- 
trine would apply, when the intent to do the illegal act was 
never acted on, and was abandoned: it will suffice for the pre- 
sent purpose to say, that the agreement constituted no consid- 
eration for the assignment. It could not legally be, and was 
not in fact, acted on. 

2. The second part of the supposed consideration was an 
agreement by W. W. Pace to support the plaintiff, provided 
she executed the release. Not only is this supposed agreement 
not stated in the answer, but that pleading does not set forth 
that there was any consideration for the release at all, and asa 
detence it is defective in that respect. 

As the evidence respecting the promise to support the plain- 
tiff received without objection, we will consider it as properly 
received. Ag stated in the evidence, it is extremely indefinite. 
Neither the time when, nor the circumstances under which, it 
was made appear with particularity. It is not expressly said 
that it was made directly to the plaintiff, or so as to bind W. 
W. Pace (who is no party to this proceeding). It does not ap- 
pear for what length of time the support was to be given; or 
of what it was to consist—whether it was to inelude the usual 
comforts, or only the barest necessaries of life; or that it was 
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ever acted on, or that its performance was ever demanded or 
tendered. 

If there be a valuable consideration for a contract, a Court 
of Equity will not refuse to enforce it merely on the ground 
that the consideration was inadequate, unless the inadequacy 
be so gross as to prove that fact alone or coupled with the other 
circumstances of the case, fraud and imposition. But still 
there must be a consideration substantially of value. Taking 
the promise in this case, to have been in the words stated in 
evidence, and giving the defendant the benefit of the fact of 
such promise as if it had been pleaded and found by the jury, 
we are of opinion that under the circumstances it was too 
vague and indefinite to amount to a substantial consideration. 
There are cases, no doubt, in which the uncertainty of the 
words of such a promise standing by themselves, may be sup- 
plied from the relations of the parties, or the circumstances 
under which it was made. They may sometimes fairly be 
construed as a promise to supporrt in the customary manner 
of living. But no circumstances. appear here, which make 
that meaning the necessary one. Itis difficult to conceive of 
any reason to induce W. W. Pace to promise to the plaintiff a 
support costing more than the interest of the fund she had 
in the estate, and it Is equally difficult to conceive of any 
reason on him to make, or on her to receive the promise, if 
the support was to cost the equal of the interest. We can 
make the conduct of the parties intelligible, only by supposing 
that the ideas of both were that the support should be of less 
value than the interest of the fund, and that the deficiency of 
the consideration was to be made up by P. P. Pace, settling 
the estate as agent of the parties without an administration. 
Tn that case clearly the release was without a substantial con- 
sideration, and although no actual fraud is to be imputed to 
any one, yet it was executed under such circumstances of sur- 
prise and mistake that it ought not to be enforced. 


Perr Cortrau. The judgment below is reversed, and it is 
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declared that the plaintiff is entitled to the amount demanded, 
and the case 1s remanded in order that it may be taken. The 
plaintiff will recover costs in this Court. 

Let this opinion be certified. 


DAVID R. JACKSON ». G. T. EVANS, Adm’r. 


In an action avainst an administrator, the testimony of a witness is not 
admissible to prove a transaction between the witness and the de- 
fendant’s intestate, whereby certain bonds, the subject of this action, 
were assigned to the witness who assigned them to the plaintiff; al- 
though upon the cross examination, a question, explanatory of a state- 
ment made in his examination in chief, relative to such tranaction, 
had been asked the witness, and he had answered it. 

(The case of Gray v. Cooper, 65 N. C. Rep. 188, cited, distinguished 
from this, and approved.) 


Civ action, tried before Afoore, /., at Spring Term, 1875, 


Pirr Superior Court. 
The plaintiff declared upon the following bonds: 


“ GREENVILLE, N. C., Feb. 1st, 1862. 
$133.00. 
For value received I promise to pay to A. & W. J. Evans 
or order, one hundred and thirty-three dollars, with interest. 


Witness my hand and seal. 
W. J. EVANS. [1. 8.] 


GREENVILLE, N. ©C., Aug. 4th, 1862. 
$168.06. 

For value received I promise to pay to A. & W. J. Evans 
or order, one hundred and sixty-eight dollars and six cents, 
with interest. 

Witness my hand and seal. 


W. J. EVANS. [1 8.]” 
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The defendant’s intestate and Amos Evans were partners, 
under the firm name of A. & W. J. Evans. W. J. Evans, 
the defendant’s intestate, died in the month of October, 1872. 
The plaintiff? sues as the assignee of Amos Evans, the survi- 
ving partner of A. & W. J. Evans. 

Amos Evans was introduced as a witness by the plaintiff and 
testified? as follows: The copartnership is insolvent, there 
being now outstanding debts unpaid, and the business of the 
firm remains unsettled. The copartnership was insolvent at 
the death of W. J. Evans. He passed the notes to the plainttiff 
for value. The witness then offered to prove that he became 
the owner of the notes in the lifetime of W. J. Evans, and 
Tow he became the owner. To this evidence the defendant 
u jected, and the Court sustained the objection, 

Upon cross-examination the defendant’s counsel asked the 
witness if the notes in suit were passed by him to the plaintiff 
in payment of a copartnership debt or an individual debt of 
his own? Witness answered that he passed them in payment 
of his individual debt. 

On re-direct examination witness was permitted by the 
Court, after objection by the defendant, to testify that by an 
arrangement between himself and the defendant’s intestate, 
the note became his individual property. To this evidence 
the defendant excepted. 

There was a verdict and Judgment for the plaintiff, where- 
upon the defendant appealed. 


J. &. Moore, with whom was Gilltam & Pruden, for ap- 
pellants, insisted : 

That the testimony is inadmissible. C. C. P.; Battle’s Re- 
visal, chap. 17, see. 843. 

Our case is distinguished from Gray v. Cooper, 65 N. C. 
Rep. 183. In that case the testimony was as to an independ- 
ent and separate fact outside of and distinct from any transac- 
tion between the parties. Our case is a direct transaction 
between the parties. 

9 
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No counsel contra in this Court. 


Serre, J. It is clear that the witness, Amos Evans, could 
not, without violating section 343 of chapter 17, Battle’s Re- 
visal, be allowed to testify that by an arrangement between him 
and the defendant’s intestate, the notes, which are the subject 
of this action, became his (witness's) individual property, unless 
the question asked by the defendant on the cross-examination 
of the witness opened the door for this evidence and made it 
admissible. The witness, who is the surviving partner of the 
firm of A. & W. J. Evans, had been permitted, without ob- 
jection, to testify that the corpartnership was insolvent, that 
there were outstanding debts unpaid, that the copartnership 
was unsettled, and that it was insolvent at the death of his 
partner, W. J. Evans. In answer to a further question of the 
plaintiff, he testified “that he passed the notes to the plaintiff 
for value.” 

The plaintiff offered to prove further by this witness, © that 
he, witness, became the owner of the notes in the lifetine of 
W. J. Evans, the deceased partner, and how he became the 
owner.” This, upon objection, was excluded. 

Upon the cross-examination of the witness, the defendant 
asked him if the notes referred to were passed by him to the 
plaintii¥ in payment of a copartnership debt or an individual 
debt of hisown. Witness answered that he passed them in pay- 
ment of his individual debt. 

On the re-direct examination of the witness, he was per- 
mitted by the Court, after objection by the defendant, to tes- 
tify that by an arrangement between him, witness, and the 
defendant’s intestate, ae notes became ne Witness’s, indi- 
vidual property. His Honor was clearly right in exclodiag 
this evidence when first offered, and we caunot perceive that a 
question of the defendaut on the cross-examination, which 
only sought an explanation of a statement already made at the 
instance of the plaintiff, to wit, “that he had passed the notes 
to the plaintif for value,” could have the legal effect to render 
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all communications of the witness with his deceased partner 
competent. The question of the defendant did not introduce 
new matter. It only called for an explanation, on a single 
point, of matter already introduced by the plaintiff. 

The position of the defendant, as the representative of a 
dead man, would indeed be embarrassing if he dare not open 
his mouth to test a single statement called out by his adver- 
sary lest he thereby open the door for all other statements. 

low did the considerations which operated between the 
plaintiff and the witness, of which the intestate could know 
nothing, render arrangements and transactions between the 
witness and the intestate competent ¢ 

In Gray v. Cooper, 65 N. C. Rep., 183, the defendant asked 
a question which the plaintiff could not have asked, and proved 
a new fact, as to which the piaintiff’s witness became the wit- 
ness of the defendant, and therefore the plaintif! was permitted 
to examine the witness in explanation of the new matter In- 
troduced by the defendant; but in this case, the question asked 
by the defendant was a legitimate one on the cross-examination 
of the witness in regard to matter introduced by the plaintiff. 

The admission of improper testimony entitles the defendant 
to a venire de novo. 

Let this be ‘certitied. 


Pre Curtam. Venire do neve. 
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The right to enforce the specific performance of a contract is vested ex- 
clusively ia the Supertor Court, sitting in tem, 

The Speech Proceedings prescribed in chap. 84, Bat. Rev, for obtaining 
partition of Tand between tenants In common, or the sale thereof, when 
netusl partition is impracticable, do not apply to a case where tenants 
In common have by contract agreed upon terms as to the manner and 
extent of the partition sought to be made. 


SprectAL Proceepine, begun in the Probate Court, and heard 
upon appeal betore Logan, J, at Spring Term 1874, Lincois 
Superior Court. 

The plaintiff alleged that in October 1872, lhe purchased a 
tract of Jand sold under a decree of Court, and a deed was 
executed to him and the detendant as tenants In common. 

On the 12th day of November, 1872. the plaintiff and de- 
tendant executed an agreement under seal, that the purchase 
should be a joint one, fur the benefit of both parties and that 
each should pay une half the purchase money, which has been 
done. Inthe agreement it was spulated that a division of said 
land was to be made according te certain specitications therein 
set forth. The defendant refuses to make partition according 
to the provisions of the agreement, which was filed as a part 
of the complaint but is not necessary here to be stated. 

Upon this allegation of facts the plaintiff demanded that 
commissioners be appointed to partition said land in accordance 
with the agreement. 

The detendant demurred to the complaint, and as ground for 
demurer alleged, that the Court had no jurisdiction. The 
Probate Court overruled the demurer and gave judgment 
tor the plaintiff according to his complaint, and thereupon 
the defencant appealed to the Superior Court. At Spring 
Term isv4, the Superior Court overrnled this decision, and 
thereupon the plaintiff appealed. 
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The case was brought up to this Court by certiorari, and 
decided at this term. 


Smith & Strong and Cobb, for appellants. 
J. F. Hoke and Shaw, contra. 


Serrtie, J. No Court has the right to violate a contract, 
uor has the Clerk or Probate Judge the right to enforce the 
specific performance of a contract; that power is vested exclu- 
sively in the Superior Court, setting in term. 

The special proceedings prescribed in Battle’s Revisal, chap. 
84, for obtaining the actual partition of land, between tenants 
in common, or the sale thereof when actual partition is imprac- 
ticable, do not apply to a case where tenants in common have, 
by contract, agreed upon terms, as to the manner and extent 
of the partition, both for agricultural or mining interests, the 
location of the dividing fence, the establishment of the lines, 
the quantity of bottom and high land that each is to receive, 
and the mode of ascertaining and adjusting any inequality of 
value of the separate tracts. 

In order to enforce such a contract resort inust be had to an 
action for specific performance of which, as we have said, the 
Olerk has no jurisdiction. 

The judgment of the Superior Court is affirmed. 


Per Curiam. Judgment affirmed. 
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STATE ». WM. H. HALL. 


The removal of a criminal case from one county to another, upon the 
affidavit of the prisoner, lies within the discretion of the presiding 
Judge of the Court below; from the exercise of which discretion no 
appeal will generally lie. 


(State v. Hill et al. 72 N. C. Rep. 845, cited and approved.) 


InpicrMENT, murder, tried at the Spring ‘Term, 1875, of the 
Superior Court of Buncompz county, before his Honor, Judge 
Henry. 

The following is the statement of the case made up and cer- 
tified by his Honor, the Judge presiding. 

The defendant, with his wife, Clara Hall, were indicted for 
the murder of A. J. Gillespie, their step father-in-law ; the in- 
dictment being found at Fall Term, 1874, and on the motion 
of the prisoner, continued to Spring Term, 1875. At said 
term, on the motion of the prisoner’s counsel, there was a sev~ 
erance, and separate trials ordered. 

The prisoner, Wm. H. Hall, being upon trial, filed an afi 
davit for the removal of his case; and moved the Court to or- 
der the same. His Honor refused the motion. He then filed 
an affidavit for continuance, on account of the absence of a 
material witness, oue Merritt Plemons. His Honor retused 
to continue, but upon the affidavit ordered a capias ad testifi- 
candum to issne for the witness, Plemons, who was subse 
quently brought into Court, but whom the prisoner declined to 
examine. 

The evidence was circumstantial. The deceased beiny shot 
down at his door, in the night time, from the garden fence. 
There was much testimony offered showing threats, motives, 
tracks, hidden gun, ammunition, confessions, &c., many wit- 
nesses being introduced and examined. At the beginning of 
the trial, at the suggestion of prisoner’s counsel, the witnesses 
were ordered ont of the Court room, and separated from those 
being examined, and not to appear until called. 
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For the State, J. M. Alexander was examined in the course 
of the trial, was cross-examined and ordered to stand aside. 
Subsequently he was recalled by the State, to prove some fact 
overlooked in his first examination. After stating, that since 
his first examination in chief, he had been in the court room a 
few minutes only, his Honor allowed the examination to pro- 
ceed. To this the prisoner objected, and excepted. 

In the course of the argument, the prisoner’s counsel read 
an old and a long case in the notes to Phillips’ Evidence, vol. 
8, an anonymous case of 1672, taken from the Gentleman’s 
Magazine, 1762, and which details the facts purporting to be 
the evidence in the case of a person, who was arraigned in the 
reign of Queen Elizabeth for the murder of a man, &c., to the 
jury. The Court asked the counsel what was the object of 
reading that case to the jury? Counsel, in a blunt manner, 
replied, to comment on. Tis Honor then asked if he designed 
reading any more cases like that? The reply was, he did. 
There being no objection, the counsel proceeded. 

When the argument was closed, the counsel for the prisoner 
handed to the Court the following instructions, to be read to 
the jury, viz: 

(1.) If any of the establisned circumstances be wholly re 
pugnant to the hypothesis of the State, the jury cannot con- 
vict, notwithstanding the degree and extent of the circum- 
stances in other respects. 

(2.) That circumstantial proof is not of a conclusive nature 
in respect to the hypothesis proposed, unless it also excludes 
every other inconsistent hypothesis ; and when the evidence 
leaves a reasonable doubt as to which of several hypotheses is 
true, or merely establishes some probability in favor of our 
hypothesis, rather than another, such evidence cannot amount 
to proof, however great the probability might be. 

(3.) It is essential that the circumstances should, to a moral 
certainty, actually exclude every hypothesis but the one pro- 
posed to be proved. 

After stating the testimony, as delivered to the jury, his 
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Honor asked the counsel to “ please read the instructions pray- 
ed for, (the writing being unintelligible,) and his Honor said: 
I can’t read your handwriting well.’ The counsel did s0, 
when the Court charged the law to be as stated, &c. In the 
charge, and in the comments on the law, his Honor charged, 
that the reading of the facts in circumstantial cases, was hardly 
proper, but not being objected to was permitted ; that it was 
calculated to lead the minds of the jury away from the issnes 
and facts of the particular case before them; that they (those 
read) were only the recitation of facts appearing in other cases, 
and in which mistakes had been made, and the only service 
that they conld be to the jury, was to make them more careful 
to give the prisoner the benefit of any reasonable doubt; and 
the more cautious to see that the prisoner was not unjustly 
cor.victed. That the facts recited had nothing to do with the 
testimony deposed to in this case; that each and every case 
must be decided on its own merits, and according to the evi- 
dence, and that without any reference to the mistakes made in 
other cases. That life was full of error, and every thing hu- 
man was liable to mistakes; and that the most correct thing 
we could do, was to act as best we could under the circum- 
stances, having due and conscientious regard to the position we 
occupy, and the oath we had taken; and that after giving the 
prisoner the benefit of the reasonable doubt, and after a fair 
and a just consideration of all the circumstances, if they were 
fally satistied, that he had killed Gillespie In the way and man- 
ner stated, it was their duty to bring in a verdict of “ guilty.” 

Further, his Honor stated that the trial having occupied a 
long time, (five days,) he would for the benefit of the jury, sum 
ip the testimony as delivered, and lay before them the theo- 
ries and arguments of both sides—of the State and of the pri- 
soners. 

This his Honor proceeded to do, and asked, after getting 
through, if any thing had been overlooked, or not sufficiently 
and intelligibly stated. The counsel for the prisoner suggested 
that the line of argument in the prisoner’s behalf had not been 
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so stated as to give him the full benefit of its reasoning and 
effect of the evidence, &c., and suggesting other propositions 
an] arguments used by the defence; the same was fully recited 
by the Court and commented on. Again, his Honor asking 
if any thing, for or agatust the prisoner, had been overlooked 
in the charge of the Court, and both the State and the pris- 
oner replying that there was not, submitted the case to the 
jury, again impressing upou them, the right of the prisoner to 
all reasonable donbts as to his guilt, We. 

The jury foand a verdict of guilty. Motion fur a new trial. 
Motion overruled. Judgment and appeal by the prisoner. 


Bushee & Busbee and McCloud, for the prisoner. 
Attorney General Hargrove and Collins, for the State. 


Reape, J. The only point made for the prisoner at this 
bar, was, whether his Honor below onght to have removed the 
case upon the affidavit filed. 

The case of State v. Hill, e¢ al., 72 N. C. R. 345, is an ex- 
press authority that the matter of removal of causes is under 
the discretion of the Judge presiding. The naked removal, 
or refusal to remove, nothing more appearing, is not appeala- 
ble. Weare not prepared to say that circumstances might not 
accompany a refusal to remove which might make it appeala- 
ble,—as if, for instance, the presiding Judge should refuse on 
account of a stipposed want of power, and so there may be other 
instances; but here nothing appears to show that the decision 
was influenced by any thing bunt the legitimate discretion of 
his Honor. 

There is no error in the record. Let this be certified to- 
gether with this opinion, to the end that there may be judg- 
ment and execution according to law. 


Per OurraM. Judgment affirmed. 
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STATE on the relation of JAMES A. BARNES 0. WM. T. LEWIS. 


Where A was appointed guardian of B by a County Court, of which at 
the time of his appointment he was an acting Justice: Held, that the 
fact that he was so acting, did not render nugatory his appointment, 
so as to discharge C, a surety on the guardian bond, from liability to 
the ward. 

Where A signed a guardian bond as surety, and at the time of signing 
the same the name of B appeared in the body of the bond also as 
surety, though he had not signed the bond, and never did: Held, in 
an action against A as surety by the ward, evidence was not admissi- 
ble to show that A was induced to sign the bond as surety, by the 
statement of C, the guardian, that the said B would also sign as 
surety. 

(The cases of State v. Pool, 5 Ired. 105; Brinegar v. Chaffin, 3 Dev. 
108; and Hayes v. Askew, 5 Jones 63, cited and approved.) | 


Civin action, on a guardian bond, tried before dloore, ./., at 
Spring Term, 1874, Epczcompr Superior Court. 

This action was brought against the defendant as surety on 
a bond executed by Jolin F. Speight, as guardian of his relator 
the execution of the bond not being denied. 

On the trial, the defendant proposed to prove by himeelf, 
that as an inducement to his execution cf the bond, John F. 
Speight stated that one Jesse H. Powell would also sign the 
bond as surety, and upon that promise and understanding de- 
fendant agreed to sign the same as surety, and when he signed 
the same in the presence of the Court, the bond was filled up, 
and on the face thereof the name of Powell appeared as one of 
the sureties, and defendant had no knowledge that Powell did 
not sign the same as surety, until about four years ago. 

The counsel for the relator objected to the admission of this 
evidence, and the Court sustained the objection, and defendant 
excepted. | 

It appeared from the evidence that John F. Speight, the 
guardian of the relator, and two other Justices, constituted 
the Court at the time of the appointment of Speight as guar- 
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dian, and the execution of the bond. The defendant insisted, 
that for that reason the appointment of the guardian and the 
bond was void. 

The Court held that the defendant was liable and gave judg- 
ment for the plaintiff; therenpon the defendant appealed. 


Battle & Son and J. W. Johnston, for appellant. 
Howard & Perry, and D. Battle, contra. 


RopMan, J. The defendant is sued as surety for one Speight, 
on a bond given by Speight as guardian for the relator. He 
makes two defences : 

1. When Speight was appointed guardian, the County Court 
was composed of himself and two other justices of the peace 
tor the county of Edgecombe. In order to have made a Court, 
Speight must necessarily have taken a part in making the ap- 
pointment. The argument is that the appointment was void, 
and that consequently the bond is void also 

There can be no doubt of the general proposition that no 
man is allowed to act as Judge in a matter in which he has an 
interest, except to make such formal orders as may be necessary 
in order to continue the case, or tosend it to some other Court 
competent to try it. Vorfleet v. , 72 N.C. Rep, Free- 
man on Judgments, secs. 144, 148. 

With that exception the judgments of a Jndge who has an 
interest are said to be void. 

But in all the cases cited to illustrate this proposition, which 
I have been able to find, the question has occurred between 
the original parties to the judgment, or their privies. Ob. 
viously the same reasons would not apply, or, at least, would 
not apply with equal force, when innocent third persons had 
acquired rights under the Judgment. 

But it is unnecessary to pursne the investigation of this 
subject on general principles. We consider that the liability 
of the defendant is established by the act of 1842, Revised 
Code, chap. 78, sec. 9, which enacts, in effect, that every bond 
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taken under the sanction of a Court of Record for the perform. 
ance of any duty belonging to any office, &e., shall be valid, 
notwithstanding any irregularity or invalidity in the conferring 
of the offiee. State v. Pool, 5 Ire., 105. 

Independently of this statute, the defendant is estopped to 
deny that Speight was rightfully appointed guardian of the 
relator. It is so recited in the bond, and it is established law 
that although a mere general recital in the body of a bond does 
not create an estoppel, yet a particular recital, that is, uf such 
facts as were the inducement moving to the execution of the 
bond, does. Hays v. Askew, 5 Jones, 63; Bigelow on Es- 
toppel, 295, 3138) Cutter v. Dickinson, 8 Rik. 886; Bruce v. 
United States, 17 How, 437. 

2. The defendant “proposed to prove by himself that the 
said Jolin I*. Speight, now dead, as an inducement to his sig- 
nature of the bond as surety, stated that one Jesse H. Powell 
would also sign the bond as surety, and that upon that promise 
and understanding defendant agreed to sign the same as surety, 
and that when he signed the same in presence of the Court, 
the bond was filled up, and on the face thereof, the name of 
said Powell appeared as one of the sureties,and defendant had 
no knowledge that said Powell did not sign the same as surety, 
until about tour years ago.” The Court refused to hear the 
testimony, and defendant excepted. 

The propriety of the rejection of this testimony depends en- 
tirely on its materiality. If the facts proposed to be proved, 
would have made a saMcient defence, cither to the whole, or 
to any part of the relator’s claim, the testimony was material, 
and should have been reeeived. iv however, it would not 
have been a defence, it was immaterial, and was properly re- 
jected. 

The authorities bearing more or less directly upon the ques- 
tion thus presented are numerous, and not always consistent, 
and I have not any where met with an attempt to classify 
them, and to extract the general rules which they establish. 
The task would be a laborious, and if fairly done, an useful 
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one. The members of this Court however have no time for 
such tasks. All that we shall undertake to do, will be to dis- 
tinguish certain classes wf cases from the present, and to state 
the grounds of our decision in the present case. 

An official bond is presented to a person who is solicited to. 
sign it as a surety, and the names of certain other persons are 
recited In the body of the bond, and appear signed to it, and 
the person solicited to sign, believes that their signatures are 
genuine, when, as afterwards appears, they are forged. The 
surety is not bound. Luly v. Zhe People, 27 Ill.178. Cham- 
berlin v. Beaver,-3 Bush. (ixy.,) 561. But contra, Bigelow v. 
Coonegus, 5 Ohio, 256. 

2. It it is agreed between the parties to an obligation that it 
shall not be valid unless executed by all of certain persons, it is 
not valid until so executed. Thus, generally expressed, the 
rule is unquestionable; but it is subject to be controlled; as 
for example, if it be afterwards delivered absolutely to the ob-. 
ligee by a part of the proposed obligors only. State v. Peck, 
53 Maine, 284. Anudthe older authorities are, that it cannot 
be delivered to the obligee, as an escrow. 

In the case of an official bond taken under the authority of 
a Court, probably a notice to the Court, assented to by it, that 
a surety had signed the bond and left it with the clerk, (and a 
fortiore with another person,) to be delivered on condition 
only, would defeat a delivery before performance of the condi- 
tion. It may be doubted whether notice to the clerk, who is. 
not the agent of the Court for such purpose, and has no au- 
thority to assent to any such condition, would have any 
effect. But this question need not be discussed, as it will, 
appear in the present case that no such notice was given to. 
either the Court or its clerk. 

3, If the delivery of an official bond made not to the officer 
authorized to receive it, but to the principal vbligor, on the 
condition that it is not to be delivered until certain other per- 
sons named in the body of the bond, shall execute it, and the 
principal obligor nevertheless delivers it to the agent ef the 
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obligee, without executiou by such other persons, and without 
other notice of the condition than is to be implied from 
the names of such persons appearing in the body of it, the 
sureties who have signed are not bound. Lawlins v. United 
States, 4 Cranch, 219. This case has been several times ques- 
tioned, and there are decisions opposed to it, on the ground 
that the obligee conld not be bound bya condition of which 
he had no notice. But it may, perhaps, be supported, on the 
ground that the appearance in the body of the bond of the 
names of persons who had not signed, was of itself notice that 
the instrument was incomplete, and its delivery by the prenez- 
pal obligor alone was unauthorized. Had it been delivered by 
the sureties who signed, the case would have been different. 
Sharp v. United States, 4 Watts, 21, is to the like effect, with 
the difference, that In that case, the act of Congress under 
which the bond was given, required ¢wo sureties, which might 
help both to induce the one who signed to believe that it would 
not be taken without the signature of the other, and also to 
notify the receiving officer that it was incomplete. 

Pepper v. State, 22 Ind., 899, may be referred to in this 
connexion, although as that volume of the Indiana Reports is 
not accessible to us, we can only refer to it. 

To return to our case. The following entry appears of 
record in Edgecombe County Court, at November Term, 1856, 
at which the bond sued on was given: “John FI. Speight is — 
appointed guardian for James A. Barnes, (the relator,) and 
enters into bond in the sum of $15,000, with William T. 
Lewis, (the defendant,) as his surety.” 

It must be inferred from this that Speight uever offered to 
the Court any other surety than the defendant. This the de- 
fendant might have known upon inquiry, and his ignorance of 
it proves at least some degree of negligence. | 

This record also rca that ‘the instrument was deliv- 
ered by Speight and the defendant absolutely as their deed, 
without qualification or condition. If the defendant then in- 
tended that the delivery should be conditioned on Powell’s 
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signature, a prudent caution, ag well as fair dealing towards 
the ward, required him then to have stated such condition to 
the Court or at least to the Clerk. It may be doubted, as was 
said before, whether such a statement to the Clerk would have 
been effectual, as the Clerk is not authorized to receive escrows. 
But that question is immaterial, as the instrument in question 
was not so delivered. It is contended, however, that the fact 
that Powell’s name as a surety appeared in the body of tne 
bond, was of itself notice that the instrument was incomplete 
without his signature, and that the delivery was conditional. 
It will be seen that this proposition is not supported by the 
cases of Paulins v. U.S., and Sharp v. U. S., because in those 
cases the absolute delivery was not made by the surety, but by 
the principal alone, in the absence of and contrary to the in- 
structions of the surety. 

It is not supported by any case that has fallen under our 
notice. It may be admitted that the circumstauce relied on is, 
ordinarily, and in the absence of any circumstances to control 
it, proof of notice that the instrnment is at the time incom- 
plete. Bat an absolute delivery as a deed by a party execu- 
ting it is incompatible with a delivery on condition, and su- 
persedes as to him any previous notice of incompleteness. It 
estops the party from any defence inconsistent with it. Adams 
v. Burns, 12 Mass., 189; Cutter v. Whittemore, 10 Mass., 
449; Scott v. Whipple, 5 Greenl., 396; LHaskins v. Lumbard, 
16 Me., 140; State v. Peck, 53 Me., 284; Bigilow v. Cornegys, 
5 Ohio, 256. 

The Olerk, upon the unqualified delivery to him of the 
bond, executed by all the persons whose execution was required 
by the order of the Court, might reasonably believe, that if 
an intention that Powell also should sign had ever existed, it 
had been abandoned. In this connection we reter to the judi- 
cious remarks of the Court in Luly v. People, 27 Ill. 178, in 
which the surety had been induced to sign, by the forgery of 
an antecedent name. 

“ By a fraud practiced on the defendant, by means of the 
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commission of a high crime, he was made to assume a different 
and greater lability than he intended, or supposed he was 
assuming. It is not like the case where the surety, when he 
signs the bond, is assured and made to believe that others will 
afterwards sign it. In that case he acts npon the simple assu- 
rance that another will do an act which he knows may be 
defeated or prevented by various accidents, and he must there- 
Sore take the risk of such assurance being fulfilled.” 

As the case stands, the defendant confides in Speight; his 
condition that Powell also should sign, is communicated to 
Speight alone ; he fails to use ordinary caution either to pro- 
tect himself or to protect the relator. Clearly this was neg- 
ligence. By his negligence, the defendant enabled Speight to 
become possessed of the indicia of a guardian, and to obtain 
into his possession the property of the relator, which he wastes, 
and then dies insolvent. No fraud is imputed to the defen- 
dant: but no principle of equity is better established than 
that where one of two innocent persons must suffer by the 
acts of a third, he who has enabled such third person to occa- 
sion the loss, must sustain it. 

This doctrine is not confined to negotiable securities, but is 
of general application, and it would seem to apply with especial 
force to the bonds of administrators and guardians. | 

There is no error in the judgment below. 


Perr Coriam. Judgment affirmed. 


JUNE TERM, 1875. 145 


BAKER v. JORDAN éf al. 


HENRY A. BAKER vo. WILLIAM G. JORDAN, and others, 


Where A, a feme sole, engaged to be married to B, on the day before the 
marriage conveyed to C, without a valuable consideration, a lot, the 
only property she owned, without the knowledge or consent or B, her 
intended husband: J¢ was held, that such conveyance was a fraud upon 
the marital rights of the husband, and therefore void. 


Cask AGREED, heard before Clarke, /., at Spring Term, 
1874, Witson Superior Court. 

On the 10th day of September, 1872, the defendant, Catha- 
rine Baker, then Catharine Jordan, was seized in fee as tenant 
in common with one Eugene Jordan, of a lot in the town of 
Wilson, containing one acre, it being all the property owned 
by said Catharine. 

On the 11th day of December, 1872, the defendant Cath- 
arine conveyed by deed, the consideration of which was love 
and affection, (as appears upon the face of said deed) her in- 
terest in said lot to Mittie S. Jordan, wife of W.G. Jordan 
and step-mother of said Catharine, with whom she was then 
living, without the knowledge or consent of the plaintiff, her 
then intended husband. 

On the 12th day of December, 1872, after an engagement 
of some months, the plaintiff and defendant, Catharine, inter- 
married. 

On the 27th day of January, 1873, the defendant, W. G. 
Jordan and wife Mittie S. Jordan and Eugene Jordan sold said 
lotto R. J. Taylor, for the sum of three thousand dollars, 
which was a fair price for the same. 

The defendant, Taylor, knew at the time of the purchase, 
when the marriage of the plaintiff with the defendant, Cath- 
arine, was solemnized; and knew that the deed from Cath- 
arine to Mittie S. Jordan, was made on the day before said 
marriage, but had no knowledge or notice that the plaintiff did 
not know and consent to the previous conveyance from the 
said Catharine to Mittie 8. Jordan, prior to the marriage. 

10 
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If the Court shall be of opinion for the plaintiff, such judg- 
ment is to be entered as the Court shall be of opinion the plain- 
tiff is entitled to, and for cost. Otherwise jndgment is to be 
entered against plaintiff for cost. 

It was adjudged by the Court: That the deed from Cath- 
arine Jordan to Mittie S. Jordan, made on the 11th day of 
December, 1872, be surrendered up for cancellation, and that 
the defendants, W. G. Jordan, Mittie S. Jordan and R. J. Tay- 
lor, reconvey to Catharine Baker her interest in the lot of land 
conveyed to Mittie S. Jordan by Catharine Jordan, on the 11th 
day of December, 1872, and that plaintiff recover costs of this 


action. 
From this judgment the defendant, R. J. Taylor, appealed. 


Moore & Gatling, for appellant. 
Smith & Strong and Clarke dé Son, contra. 


Pearson, C.J. The plaintiff marries a lady, whose only 
estate isa lot in the town of Wilson. In a short time he finds 
out that on the day before the marriage she had executed a deed 
of gift to her step-mother, conveying ail of her interest in the 
lot. So instead of a bride with a fortune of $3,000 (the esti- 
mated value of the lot) he has a bride stripped of everything 
except her clothes. 

Before 1868 this would have been declared to be “a bare 
faced fraud” upon his marital rights. But the new Constitu- 
tion and the “marriage act,” Bat Rev., chap. 69, make very 
great changes in respect to the rights of the husband; for in- 
stead of acquiring jure mariti, as by the common law, the 
property of his wife, and becoming liable as pater familias to 
support her and the children, he is treated as an overseer in 
respect to his wife’s property, bound to account for profits re- 
ceived out of her estate if called upon as such overseer or bailiff, 
which is the milder word, to account and pay over within one 


year. 
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_ These radical changes of the common law, in respect to the 
relation of * Baronand Heme,” call for great consideration on 
the part of the Courts. We will approach the subject with 
caution, and not go one inch beyond what it is necessary to de- 
cide, in order to dispose of the present case. Mr. Moore, who 
aided the Court by an elaborate argument, took the ground 
squarely that a husband, under the Constitution of 1868, and 
the marriage act to carry it into effect, acquires no right to his 
wife’s estate or to the use or profits thereof, and is not to act as 
her bailiff withont being subject to account: ergo, he cannot be 
defrauded by a conveyance made by her on the eve of the mar- 
riage without his knowledge. 

We do not concur in this proposition. A husband is enti- 
tled since the Constitution of 1868, and the marriage act, to 
the society of the wife, is under an obligation to support her 
and the children, and for that purpose is entitled to her ser- 
vices, and to contribution from the profits of her estate. He 
has a right to live in his wife’s house, and to ride her horse if 
she own one. 

The plaintiff was surprised by the fact that his wife had been 
induced to give away all the estate she owned, and to which he 
with reason looked for aid in supporting her. He was de- 
ceived, and the qnestion is, was he defrauded of any right to 
which he was entitled as husband? Wethink he was. The 
marriage act, Bat. Rev., chap. 69, sec. 17, authorizes a wife to 
make contracts changing her real and personal estate for her 
necessary personal expenses, or for the support of the family, 
&ec.” So the plaintiff had in legal contemplation a right to 
look to this lot as a source which would enable his wife to con- 
tribute to “her necessary personal expenses, and for the sup- 
port of the family,” and was not only deceived, but was de- 
frauded by the secret conveyance made the day before the 
marriage. 

The defendant, Taylor, knew of the fact that this conveyance 
was made on the day before the marriage. This, as the books 
say, was enough to put him “upon enquiry.” If he had asked. 
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of the plaintiff he would have received the information that the 
deed was executed without his knowledge, and that he would 
contest the right of Mr. Jordon to sell the lot. 

No error. 


Per Cortam. Judgment affirmed, 


N, A. JONES and wife, HARRIET JONES 0, ABIJAH CARTER. 


Since this act of 1848, a husband, as tenant by the curtesy initiate, is not 
empowered by law to dispose of his life estate in the lands of his 
wife, yet still as he is entitled to the rents and profits of the same, 
during the coverture, or until such time as the wife objects to such 
claims by him, by reason of her complete ownership, he can dispose 
thereof, 


This was a CIVIL acrion, to recover real estate, and damages 
for its occupancy, tried before his Honor, Judge Lenry, at 
Fall Term, of Franxrin Court, upon the following case agreed: 

(1.) The plaintiffs, N. A. Jones and Harriet, his wife, were 
married before the year A. D. 1848, and had issue born alive 
and are now living. 

(2.) By deed dated the 13th of July, 1855, H. L. Perry, 
brother of the feme plaintiff, conveyed the land mentioned in 
‘the pleadings to his sister, the feme plaintiff. This deed was 
not proved until the 17th of March, 1878, and was registered 
on the 8d of the fcllowing June. The defendant had no 
knowledge of its existence till just before the institution of 
this action. 

(3.) On the 18th day of May, 1859, the plaintiff, N. A. 
Jones, sold the said land, about eighty-five acres, to the de- 
fendant, Jno. Chamblee, for the sum of three hundred dollars, 
and made and delivered to him a deed therefor; and he, said 
defendant, has been in possession, receiving the rents and 
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profits of said land since the delivery of said deed. The feme 
plaintiff, Harriet, did not join her husband in the making and 
execution of the said deed to Chamblee. 

Upon the foregoing facts, his Llonor adjudged, ordered and 
decreed that the plaintiff Harriet Jones recover the said land, 
and that a writ of possession issne, &c. And further, that said 
plaintiiff is entitled to the rents and profits of said land from 
the date of the deed to said defendant, Chamblee, and that it 
be referred to the Clerk to state an accotnt thereof, and report, 
&c., and that defendant pay costs. 7 

From this judgment defendant appealed. 


Battle & Son and Davis, for appellant. 
Batchelor and Lewis, contra. 


Pearson, C. J. At common law a husband, after the birth 
of issne, became entitled to an estate for his life as tenant by 
the curtesy initiate, and had a right to convey his estate, 

This Jand was acquired by the wife after the act of 1848. 
Admit that the effect of that act is to deprive the husband of 
his right to acquire an estate for life as tenant by the curtesy 
initiate, which is the only mode by which the provision that 
he shall not dispose of the land for his life can be carried into 
effect; still the husband was entitled to the rents and profits 
during the coverture, until such time as the wife objected to 
it and set up her claim by reason of her ownership of the land. 
This she did not do until the commencement of this action, 
May 5th, 1878. It follows that one who purchased from the 
husband has a right to recover the price paid for the supposed 
lite estate of the husband under his warranty, so as to recover 
rents and profits up to the commencement of theaction. The 
judgment below will be modified so as to allow Mrs. Jones, 
the feme plaintiff, damages for the rents and profits only from 
and after 5th of May, 1873. 

This opinion will be certified. 


Prr Curiam. Judgment accordingly. 
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STATE v., GLADDHER, 


A Se NS 


STATE 0. THOMAS GLADDEN. 


Upon an indictment for murder, it was in evidence that witness heard 
the deceased say to the prisoner, ‘‘ Don’t you follow me,” and de- 
ceased then started down the road, and the prisoner replied ‘* Damn 
you, I will follow you,” and picking up a stick started in the direction 
of the deceased, The witness did not look any farther, but very soon 
after heard a blow, and looking in the direction of the sound saw the 
deceased staggering backward. A fence rail was leaning one end 
against the breast of the deceased, the other on the ground, and as he 
fell on his back the rail fell across his breast. Deceased was at the 
time two or three yards from the fence which was built of rails: Held, 
that it was error to charge the jury that there was no evidence of a 


fight. 


InpicrmenT, for Murder, tried before Schenck, J., at Spring 
Term, 1875, CuraveLanp Superior Court. 

One William Blanton, a witness for the State, testified that 
in July Jast he met with the prisoner on the road and went 
with him toa grocery kept by one Morrison, a woman, about 
three miles east of Shelby, on the public road. At the gro- 
cery they found Calvin Rippy, the deceased, who was “ tight.” 
The deceased invited the prisoner to drink, and he refused to 
do so, saying that “when he drank he wanted a half pint.” 
The deceased was dancing around the house, and Mrs. Morri- 
son ordered him out. The deceased was a very deat man, and 
witness thinks did not hear the order. Mrs. Morrison tried to 
put him out, and called on the prisoner to assist her, and the 
two together got him out. The prisoner and the deceaged 
then commenced quarrelling, each swearing that he was the 
“best man.” They went off a short distance to a stable and 
— continued quarrelling, witness could not remember what about. 
Witness was out at the stable, too, and at last heard the de- 
ceased say to the prisoner, ‘Don’t yor follow me,” and de- 
ceased started down the road. The. prisoner replied, “ D-—n 
you, I will follow you.” He then picked up a seasoned oak 
stick, struck it against the corner of the etable, and started in 
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the direction ‘of the deceased, who was retreating. Witness 
did not look any farther, but in a very short time he heard a 

low, and looking in the direction of the sound, he saw the 
deceased staggering backwards, A fence rail was leaning one 
end on the breast of deceased and the other end on the ground, 
and the rail fell across his breast as he fell on his back. The 
prisoner struck the deceased again as he fell, with the stick, 
(which was produced) and deceased died in a few minutes. 
The stick was about two and a nalf feet long and two anda 
half inches in diameter, of seasoned oak, and rough. It was 
admitted to be a deadly weapon. 

Wiiness further testified that the deceased had gone twenty- 
five or thirty yards from where he started. He fell two or 
thres yards from the fence, on the side of the road. The fence 
was arail fence. Both licks were on the right side of the 
head. The deceased did not have his hand on the rail when 
witness looked and saw them. Witness thinks the prisoner 
took up the first stick he came to. He heard no conversation 
before the biow. Witness was “tight,” but thinks he remem- 
bers ail he saw. After the deceased fell, the prisoner walked 
back instantly to where witness was sitting, a distance of about 
twenty-five or thirty yards, and they had no conversation. 

Prisoner’s counsel then proposed to prove the decilaravons 
of the prisoner to the witness, when he came back. The coun- 
sel for the State objected, and the Court sustained the objection. 
To this ruling of his Honor, the prisoner excepted. 

Isabella Morris testified that she kept a grocery. The de- 
ceased was there when the prisoner and Blanton came. About 
two honrs before the homicide occurred, she heard the pris- 
oner say “that the deceased had gone to his mother’s house 
and acted the dog, and he intended to give him “the best he 
kad in his shop.” The prisoner also said that deceased had 
cursed his mother when uo one was there but hie mother and 
sister. 

On cross-examination she stated that the deceased was “ tol- 
erable drunk,” and was dancing around in the house, and said 
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“he was fifty-five years old, but was a longways the best man 
in the house.” Witness and the prisoner put him out. The 
stable was about ten steps from the grocery. She did not 
think deceased heard the prisoner use the threats or speak of 
his going to the house of the prisoner’s mother, as he was 
very deaf. 

Sometime after the homicide she went out and saw the de- 
ceased. She saw blood in the middle of the road. She saw 
where the body had been dragged aside. The rail was then 
lying in the middle of the road, about four or five yards from 
the blood. She thought the rail was taken from the fence be- 
hind the stable, as one was missing there. Tnat the rail was 
nearer her house than when it was on the fence. The rail was 
four or five steps nearer the stable, where deceased started 
from, than where the rail was missing from the fence. No 
rail was missing from the fence in the morning. All three of 
the men were drunk. The prisoner and Blanton bought a 
quart and drank freely of it. She thinks Blanton was drunkest 
of the three, and the deceased drunker than the prisoner. She 
saw the prisoner take up the stick, but he passed out of her 
sight as he went off with it down the road. 

Dr. Andrews, a witness for the State testified that the 
wounds on the deceased consisted of several severe blows on 
the right side of the head and neck. There were three or 
four blows. The prisoner had lost his right arm, and was 
twenty-two or twenty-three years old. Heis slender but stout. 
The deceased is about fifty-five or fifty-six years old, deaf. 
He was guarrelsome when drunk. 

‘The prisoner’s counsel then proposed to prove that the pris 
oner’s mother’s family only consisted of herself and daughter 

The counsel for the State objected and the Court sustainec 
rhe objection. To this ruling of his Honor the prisoner ex 
cepted. | 

In the argument, the counsel for the prisoner admitted th 
killing by the prisoner and that a deadly weapon was used 
and that the case was one of manslaughter. 
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The Court charged the jury: 

“ That as the killing with a deadly weapon was admitted by 
the prisoner it was his duty to prove to the satisfaction of the 
jury the facts on which he relied to mitigate the offence to 
manslaughter, or they must arise out of the State’s testimony.” 

In response to instructions prayed by the counsel for the 
State, his Honor farther charged the jury: 

© That if the prisoner pursued the deceased with a present 
purpose or design tu kill or do him great bodily harm, and did 
kill him in pursuance of this design, it was murder, and it was 
immaterial in that view whether the prisoner was assaulted by 
the deceased or not. 

That if the prisoner pursued the deceased witn a deadly 
weapon, and the deceased had reasonable ground to belleve 
that the prisoner was about to kill him or do him great bodily 
harm, the deceased had the right to defend himself with the 
rail, and this would not mitigate the case to manslanghter, if 
the prisoner killed the deceased in pursuance of the original 
purpose or design to kill the deceased or do him great bodily 
harm.” 

In response to the position taken by the counsel for the 
prisoner, in his argument, the Court charged the jury: 

“That if the prisoner did not follow the deceased with the 
purpose or design to kill him and the deceased assaulted the 
prisoner with a rail, it was manslaughter, and that if both were 
willing to fight and they entered into a mutual combat, on a 
sudden quarrel, it would be manslaughter.” 

The Court then rehearsed the argument of the State’s At- 
torney, who contended that the deceased was standing by the 
fence when the prisoner struck him and that he puiled the rail 
on himself as he fell. The theory of the defendant was that 
the deceased had taken the rail and advanced on the prisoner ; 
and instructed the jury that these were qnestions for them to 
solve,—that the facts were for them, and they took the law 
from the Court. 
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After his Honor concluded his charge the counsel for the 
defence asked the following instructions in writing : 

1. If the prisoner bore malice against the deceased, and they 
met by accident and a quarrel ensued, and a fight, whereupon 
the defendant killed the deceased with a deadly weapon, the 
rule referring the homicide to the previous malice did not 
apply. 

The Conrt gave the charge, but told the jury they must be 
satisfied that there was a fight. 

2. That if deceased struck or attempted to strike the pris- 
oner, and the prisoner killed him as detailed, it was man- 
slaughter. The Court declined the instruction, and told the 
jury that there was no evidence that the deceased struck or 
attempted to strike, the prisoner. 

3. If the qaarrel was sudden, and the defendant killed the 
deceased while the latter held in his hand a deadly weapon, it 
was but manslaughter, if done in the heat of passion. 

The Court declined to charge as requested. 

4, If the defendant and the deceased engaged in a fight mu- 
tually, and defendant killed the deceased with a deadly weapon 
it is but manslaughter, and that it does not matter which struck 
the first blow.” 

The Court stated that this charge had already been substan- 
tially given. 

The jury returned a verdict of “ guilty” in the manner and 
form as charged in the bill of indictment. 

Counsel for the prisoner then moved for a new trial. The 
motion was overruled by the Court, and the prisonor then 
moved in arrest of judgment, because the indictment did not 
charge that the stick was a deadly weapon. Motion overruled 
by the Court, and sentence pronounced, whereupon the pris- 
oner appealed. 


Hoke, for the prisoner. | 
Attorney General Hargrove, for the State. 
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Prarson, C.J. Wedo not concur in the view of this case 
taken by his Honor. We will not advert to his opinion as to 
the presumption of malice, from the use of a weapon likely to 
kill, or lay any stress upon the distinction that might be taken 
between the use of a gun or pistol, and the use of stick or a 
stone. Zhe one, generally used as a means of offence without 
any positive deadly purpose. The other, always used with an 
entent to kill. 

We might put our opinion on this ground: According to 
the view his Honor takes of it, “there is ‘no evidence of a 
jight.” This depends upon what is meant by “a jight.” Is it 
necessary that both parties should give and take blows, or ig it 
sufficient that both parties should voluntarily put their bodies 
in a position to give and take blows, and with that intent? To 
illustrate: Suppose Rippy had not been killed. Upon an in- 
dictment for an affray, would he not have been convicted? 
Two men go out to fight. One is knocked down on the “ first 
pass,” and that is the end of it. Are they not doth guilty of 
an alfray? That is, “a fight by mutual consent.” 

But passing all this by, we put our opinion on the ground, 
that his Honor told the jury, “there was no evidence that the 
deceased struck, or attempted to strike, the prisoner.” Upon 
a consideration of the case, our conclusion is, that there was 
evidence tending to show, that Rippy attempted to strike the 
prisoner, and had committed an assault, which is defined in 
the books to mean “an offer or attempt to strike another.” 
We have this case: The parties are “ téght”—talk about man-. 
hood—get into a quarrel, and Rippy starts off saying, “ Don’t 
follow me.” What he meant by these words, was a question 
for the jury. Was he begging off, or backing out from a fight ? 
Or did he mean, “if you follow me there will bea fight”? This 
was a question for the jury. The position of the body, the 
rail, and the blows being on the right side of the head, the 
prisoner having lost his right arm, was evidence tending to 
show that Rippy, as soon as he saw that the prisoner was fol- 
lowing him, jerked a rail off of the fence, and advanced to 
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meet him in combat. So then there was a sudden quarrel, a 
fighting by consent—no evidence of an unfair advantage—the 
parties take up such weapons as, in their haste, they are able 
to lay their hands on, and death ensues. Such, as it seems to 
us, Was a view that the prisoner had a right to have presented 
to the jury. His Ilonor, after pntting the case to the jury, as 
one where the prisoner pursued the deceased with a present 
purpose to kill him, and the deceased had a right to defend 
himself, onght to have presented the other view for their con- 
sideration, and instructed them, that if the killing was the re- 
sult of a sudden quarrel and an affray growing out of it, and 
the challenge of the deceased, as understood by the prisoner, 
the law, out of indulgence to the passions of men, does not 
look upon it as a case of cold, deliberate murder, as when one 
lies in wait and kills of malice, but ascribes it to the furor 
brevis, sudden passion, excited by the quarrel, and the menace, 
“don’t you follow me.” He ought to have added, although 
mere words do not amount to legal provocation, yet words, fol- 
lowed up by the hostile announcement of a willingness to 
fight, and an affray instantly resulting therefrom without 
“cooling time ”—no unfair advantage being taken—no blow 
froin behind—but the parties facing each other and rushing to 
the conflict in deadly strife, relieved the case from the charge 
of deliberate murder, and put it under the mitigated offence of 
manslaughter, 2. e. when one kills another in the heat of pas- 
sion excited by legal provoc.tion. 
There is error, 


Per Curiam. Venire de novo. 
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JOHN L. HINTON o. B. F. WHITEHURST, Adm’r, and others, 


Where partition had been made of land between the heirs at law who 
were entitled thereto by descent, and a part of the heirs had sold their 
shares and the creditors of the ancestor had instituted proceedings to 
subject the land to the payment of his debts, it having been decided 
that the plaintifis had a right to subject the whole of the land to the 
payment of their debts: Jt was held, that the defendants who had not 
sold their land were not entitled to pay their rateable portions of the 
debt and retain their land discharged therefrom: Held further, that 
they were not entitled to have their land valued by commissioners to 
be appointed by the Court and to account for the value thereof, in- 
stead of having the land sold in the usual way: Held further, that an 
heir who had sold his land for more than his rateable share of the 
debt was not entitled to be discharged from lability upon payment of 
such rateable share. 


This was & CIviL Action, originally commenced to subject 
lands to the payment of debts, and heard now upon a motion 
to reform or modity the report of the referee, before his Honor, 
Judge Hure, at the Spring Term, 1875, of Pasquoran xSn- 
perior Court. 

This case was before the Court at Jannary Term, 18738, and 
again at June Term, 1874. See 68 N. C. Rep. 316, and 71 
N. C. Rep. 66, the report of which discloses all the facts in 
connection therewith. Upon the hearing below at last Spring 
Term, it was admitted that the entire share of Wm. T. White- 
hurst in his father’s (Davis Whitehurst) land was covered by 
the dower of his mother, who is still living, and that he had 
received no rents nor profits from said share; and he asked 
the Court to charge him with his pro rata part of the debt of 
the plaintiff; and upon his failure to pay upon a fixcd time, to 
be named by the Court, then for the Court to order the sale of 
his interest in the land. He further asked, in case this shonld 
be refused, that the Court should appoint commissioners to 
value his interest in the land and permit him to have an op- 
portunity to pay said valuation before a sale was ordered ; 
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assigning as cause for this, that without one of these methods 
of sale, there could be no competition between the plaintiff and 
other bidders—the plaintiff’s bid being already paid, and being 
the difference unpaid by the others upon the judgment. The 
Court refused both applications, upon the ground of a want of 
power so to order the sale. 

The defendant, Jonathan Woods, then asked the Court to give 
judgment against him only for his pro rata part of the debt, as- 
signing as the reason, that the Chief Justice, when this case 
was before the Court at January Term, 1873, in delivering the 
opinion of the Court, expressly declared that the husbands of 
the femes, whose land had been sold, and not re-invested for 
the femes, should only be charged with a pro rata part of the 
debt; and that the decision of the Court, as reported in 71 
N. CU. Rep. 66, expressly affirms the former, though it stated a 
different rule. 

The defendants, Wm. T. Whitehurst and Jonathan Woods, 
then asked the Court to adjudge that the other defendants who 
had sold the land assigned to them in their own rights, and in 
the rights of their wives, should pay interest on the respective 
amouuts for which they had sold, from time of sale to date; 
that the judgment should be in favor of the plaintiff; if not, 
then in favor of the defendants, Wm. T. Whitehurst and Jo- 
nathan Woods, as they wonld be required to pay a larger por- 
tion of this judgment than any of the other defendants, and 
the Court could, to some extent, equitably adjust and more 
nearly equalize between the defendants themselves the respec- 
‘tive amounts they should pay. This the Court also refused, 
for want of power. 

After argument, judgment was rendered for the plaintiff, at 
the same time apportioning among the defendants the several 
amounts in which they were liable. 

To this judgment the following exceptions were filed in the 
Court below, by Alartin, attorney for the defendants, to wit: 

1. The plaintiff, Hinton, by failing to bring his suit until 
after the expiration of dwo years from the qualification of the 
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defendant, B. F. Whitehurst, as administrator of Davis White- 
hurst, and permitting him to turn over the personal estate to 
the next of kin of the intestate, was guilty of great laches, 
and should be the sufferer rather than those who were in no 
way in default. 

9, The plaintiff, knowing his 2aches, relied upon the refund- 
ing bonds of the next of kin of intestate to protect him in 
case of the failure of the principal to pay his debt, and a ne- 
cessity to resort to the surety (the intestate) to secure its pay- 
ment, and’ having made his own selection, the failure of the se- 
curity thus voluntarily accepted by him, should result in loss 
to him and not to innocent parties. 

8. In N. U. Rep., vol. 68, page 820, the Chief Justice, in 
_ delivering the opinion of the Court in this same cause, uses 

this language: “In respect to the shares of the femes covert, 
that have been converted by sale, the husbands are chargeable 
with a pro rata contribution, unless the purchase money is 
secured for the separate use of the feme covert, in which event 
the fund would be charged.” This decision is affirmed by 
Justice Rodman in the same cause, N. ©. Rep., vol. 71, p. 66. 

4. The main object of the decision of the Court in the cause 
as reported in N. C. Rep., vol. 71, page 66, was to direct the 
Court below to have the value of the land unsold ascertained, 
and althongh Justice Rodman does say that the land is to be 
sold to ascertain its values, it is submitted that it was not in- 
tended to bind the Court below to that mode, and no other, and 
that the Court being required to ascertain the value of the 
land, could do that in any equitable and fair mode that might 
be suggested, it is submitted that the mode suggested by the 
defendant, W. 1. Whitehurst, ig a fair mode of ascertaining the 
value of the land unsold, and could have been adopted by the 
Court. 

5. The Court could and ought to have required by its judg- 
ment, that the defendants who had sold their lands for less 
than their pro rata portion of the debt of plaintiff, should pay 
interest on the same from date of sale, if not, to the plaintiff, 
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then to the other defendants, who are required to pay mcre 
than a pro rata part of the plaintiff. 
The defendants, Wm. T. Whitehurst and Jonathan Wood, 


appealed. 


No counsel for appellants in this Court. 
Smith d& Strong, contra, argued: 


J. The points presented in appellant’s exceptions have been 
passed on and decided on the two former occasions when this 
case was in this Court, reported in 68 N. C. Rep., 320 and 71 
N. C. Rep., 66, except perhaps that relating to a valuation in- 
stead of asale. And it isa universal rule in such case to as- 
certain value by sale. 

II. The principle, on which the former adjudications rest, is 
the right to have his debt paid out of the debtor's property be- 
fore any part can be held by his heirs. In this regard the 
plaintiffs rights are not affected by partition among the tenants 
in common. His desire is to have his debt paid cut of the 
debtor’s property, and the pro rata apportionment is proper 
only when each share is adequate to pay its part of the debt, 
and the creditor is not prejudiced thereby. In such case the 
equities inter partes of defendants are adjusted, consistently 
with the creditor’s rights. 

III. The plaintiff cannot be delayed nor injured by the alle- 
gation as to the proper mode of distributing the common bur- 
dens among the defendants. 

IV. The judgment appealed from is in strict accordance 
with the opinion and judgment of this Court. 


Reape, J. This case has been twice before this Court here- 
tofore—68 N.C. Rep. and 71 N. ©. Rep. 

It is now before us upon thé following points: 

1. There having been partition of the land among the de- 
fendants as heirs at law, some of whom have sold and some of 
whom have retained their shares; and it having been decided 
that the plaintiff creditor has the right to subject the land 
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which has not been sold, and the proceeds of what has been 
sold, to the satisfaction of his demand, one of the defendants 
who has not sold, asks that he may be permitted to pay his ra- 
table part of the debt, and retain his land. 

That cannot be allowed; because, as has been decided, the 
creditor has the right to snbject the land itself. And if that 
defendant has more than a ratable part of the land, the whole 
value of that part of the land must be applied to the debt, if 
necessary. 

9. The same defendant asks, that if he must account for the 
whole value of his share of the land, and not for his rata- 
ble part of the debt, his share of the land may be valued by 
a commission to be appointed by the Court, and to be allowed 
to account for the value, instead of having the land sold in the 
usual way at auction. 

The reason which he gives for that request, shows that it 
ought not to be granted, to-wit: That the creditor will make 
the land sell for more than he, the defendant, is willing or able 
to give. While the interests of the defendant are not to be 
capriciously interferred with, yet the interests of the creditor 
are paramount, and he is entitled to the usual process for real- 
izing the best price for the land—which is asale to the highest 
bidder. Ifthe sum which the defendant offers to pay would 
satisfy the debt, then of course there would be no necessity for 
a sale, and it would not be allowed. 

8. Another of the defendants, who has sold his share of the 
land for more than his ratable part of the debt, asks that he be 
required to pay only his ratable part of the debt. 

It has been already substantially answered, that that cannot 
be allowed. Just as the land would have been liable if he had 
not sold, so the proceeds of sale are liable to the full amount. 
The proceeds represent the land. 

4, A defendant who has received no rents or other profits, 
and whose share of land is liable, asks that other defendants 
who have received rents or interest or other profits, may he 
compelled to account for such profits, to the relief of his land, 

11 
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It was decided when the case was here before, that that 
could not be done in favor of the plaintiff creditor, because le 
does not ask it in his complaint. How it may be as among 
the defendants themselves, the case as presented does not ena- 
ble us to determine. It is a principle in eqnity, that where 
several are liable in common, “ equality is equity ;” but then 
the defendants have already had equality of partition, and 
whether that does not satisfy all equities among them is worthy 
of consideration. 

In what we have said, it is assumed that the whole of the 
Jand unsold, and the whole proceeds of what bas been sold, are 
required to pay the debt. 

There is no error. This will be certified. 


PER Curiam. Judgment affirmed. 


CHARLES C. PRICE and others ». H. C. ECCLES, 


Where in an action for an account the defendant in his answer admitted 
a partnership, but in avoidance of a general account pleaded a full 
settlement as to matters prior to a certain date except certain debts 
due to and from the partnership which were thereafter to be accounted 
for by the defendant: Held, that as under the provisions of C. ©. P., 
sec. 127, the settlement must be taken as denied, it was error to grant 
an order of reference to state an account before trying the issue raised 
by the pleadings as to the settlement. 


Crvit action, for an account, tried before Welson, J, at 
Fall Term, 1874, Rowan Superior Court. 

The plaintiffs moved for an order of reference, which was 
allowed as to certain notes and accounts admitted by the de- 
fendant to have been left in his possession, on a settlement 
with the plaintiffs, and refused as to a general account. All 
other facts necessary to an understanding of the case, as decided 
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From so much of the above order as refuses a general ac- 
count the plaintiffs appealed. 


Bailey, for appellant. 
Barringer, contra, 


Ropman, J. The complaint alleges a partnership between 
the plaintiffs and defendant, which has expired by its own 
limitation, and that defendant received the partnership assets 
and has not accounted, and prays an acevant. Of course, on 
this statement the plaintiffs are entitled to the decree prayed 
for. 

The answer admits the partnership, but in avoidance of an 
account of matters prior to 8lst of December, 1872, sets up a 
full settlement on that day, with the exception of certain debts 
and avcounts due to and from the partnership, which were 
thereafter to be accounted for by the defendant. 

Sec. 127, C. C. P., so tar as is pertinent to the present ques- 
tion, reads as follows: ‘ But the allegation of new matter in 
the answer, not relating to the counter-claim, or of new matter. 
in reply, is to be deemed controverted by the adverse party as 
upon a direct denial or avoidance, as the case may require.” 

If the alleged settlement had been admitted or established, 
the question which it seems was intended to be presented by 
the appeal, would arise, namely, whether the plaintiffs were. 
entitled to go behind that settlement into an investigation of 
the accounts prior to it. But as the settlement is denied— 
which seems to have escaped the attention of the Judge 
below—no such question can be presented until the issue upon 
it made by the answer, and by the replication thereto, which 
the Code assumes, shall be determined. The Judge, in his. 
judgment, assumes the fact of the settlement as pleaded, in 
which he was clearly in error. 

As to the effect of a settlement, such as that pleaded in the 
answer, if it shall be established, we would not be justified in 
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expressing any opinion until the question shall be presented 
tous. All we can do isto say that the Judge erred in his 
judgment. 

Judgment reversed, and case remanded to be proceeded in, 
&¢. Let this opinion be certified. 


Per Curtam. Judgment reversed. 


E. C. YELLOWLY ov. THE COMMISSIONERS OF PITT COUNTY. 


All bonds, bills, notes and bills of exchange, and liquidated and settled 
accounts bear interest from the time they become due, provided such 
liquidated and settled accounts are signed by the debtor unless it be 
especially expressed that interest is not to accrue until a time men- 
‘tioned in the writings or securities. Therefore, where A brought an 
action upon an order upon a County Treasurer, signed by the: hair- 
man of the Board of County Commissioners: Held, that he was enti- 
tled to recover interest upon the amount of the order from the time 
of demand of payment. 


Civin action, tried before Afoore, J., at Spring Term, 1875, 
Prrr Superior Court. 

The plaintiff brought an action upon an order issued by the 
Board of Commissioners in 1870, in these words and figures 
to-wit : 


NG: 30. “GREENVILLE, Oct, 27th, 1870. 
Treasurer of Pitt county pay to E. ©. Yellowley or order 
six hundred and thirty dollars and sixty-nine cents ont of the 
taxes of 1870, when collected. 
By order of the Board of County Commissioners, 
W. G. LITTLE, Chairman. 
W. A. Cuerry, Clerk. 
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The plaintiff demanded the payment of the order and in- 
terest thereupon. The defendant admitted that the amount of 
the order was due, but denied that the plaintiff was entitled to 
interest upon the amount. 

It was in evidence that prior to the 18th of October, 1868, 
the plaintiff held several small claims against the county, con- 
tracted during the existence of the county court. On the 18th 
day of October, 1868, he presented these claims to the Board 
of Commissioners to be audited, and in anditing the same the 
Board of Commissioners added the interest on his claims and 
gave him an order for the amount of principal and interest, 
which order was for the same amount, and similar in form, to 
the one sued upon. On the 27th day of October, 1870, he 
surrendered that order and received from the Board of Com- 
missioners the order upon which this action is brought, nothing 
being said about interest. The plaintiff demanded payment 
of the County Treasurer in the Fall of 1870. 

It was also in evidence that prior to 1873, the County Treas- 
urer paid interest on such county orders, whenever it was de- 
manded, but generally no interest was demanded. Since the 
Fall of 1878, no interest has been paid to any one in conse- 
quence of an order of the Board of Commissioners. In a few 
instances the Board of Commissioners in issuing county orders 
have added interest to the date of issue, and in afew instances 
the orders were so written as to bear interest. 

The answer of the defendant alleged that the defendant was 
not liable for interest unless it was expressed upon the face of 
the order, and that when it was intended for interest to be 
paid, it was so expressed. 

The following issues were submitied to the jury: 

1. Was there any express contract at the time of issuing the 
order sued upon, that interest was to be paid upon the said 
order ? 

2. Was it the custom of the county to pay interest on county 
orders, at the time the contract sued upon was made, unless it 
was so expressed in the face of the order? 
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3. When was demand made for payment of the order sued 
upon ? 

The jury rendered a verdict in favor’ of the plaintiff, find- 
ing in response to the issues ; 

1. That there was no express contract at the time of issuing 
the order that interest was to be paid npon the same. 

2, That at the time the contract sned on was made it was 
the custom of the county to pay interest on county orders if 
demanded, although it was not so expressed on the face of the 
order. 

3. That demand was made for the payment of the order, in 
the Fall of 1870. 

His Honor gave judgment for the principal and refused 
judgment for the interest on the order, and therenpon the 
plaintiff appealed. 


D. M. Carter, Mullen & Moore, and Gilliam & Pruden, 
for appellant. 
Fowle, Batchelor and J. /. Moore, contra. 


Reaps, J. The statute provides that “all bonds, bills, 
notes, bills of exchange, liquidated and settled accounts, shal} 
bear interest from the time they become due; provided such 
liquidated and settled accounts be signed by the debtor, unless 
it be specially expressed that interest is not to accrue until a 
time mentioued in the said writings and securities.” Bat. 
Rev., ch. 10, see. 4. 

The plaintiff's claim is evidently such a security ; it is not 
expressed in the writing that interest is not to be paid until a 
future time; and therefore it bears interest from the time of 
demand upon the county treasurer, as we think it just to hold 
as against the county ; as the treasurer is not presumed to 
know of the claim until presented to him for payment, ard as 
it was the duty of the plaintiff to present it, but interest from 
the date of the writing, if it were against an individual, It is 
insisted, however, that a county ought not to pay interest. 
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We see no reason for this. A county, like an individual, may 
enter into contracts and sue and be sued. And if there is any 
difference between an individual and a county, it would seem 
to be the greater obligation on a county to keep its faith. The 
reason most urged why this should not be, is the alleged fact, 
that persons dealing with the county de not expect prompt 
payment, and therefore they get a higher price, which stands 
in the place of interest; so that, in effect, they take interest in 
advance. If such is the fact, it is a strong reason why the 
county should change its custom; for there certainly are cases 
in which a county pays promptly ; and if in every case interest 
is taken in advance by way of a higher price than in a ease of 
prompt payment, the advaneed price is a total loss to the 
county. Prompt payment or interest, as damages, is the just 
rue. 

We have already said that, as against a county, interest 
would ran from the date of the demand. The jury in this 
ease do not find the precise date of the demand, but say that 
it was “in the fadl of 1870.” The order is dated 27th Octo- 
ber, 1870. Sethe demand must have been about, and prob- 
ably was, just the same date of the order. And we assume it 
to have been the same. The Clerk of the Court will calculate 
interest from the date of the order, and there will be judg- 
ment here for principal and interest. 

The plaintiff is not entitied to back interest prior to the or- 
der. Admit that there was back interest which he might have 
elaimed ; still we think that it must be understvod that the or- 
der embraced all that wae due at its date. 

There will be judgment here for the plaintiff for the prin- 
cipal sum of the order, with interest from ite date, and for cost. 


Perr Curiam. Judgment accordingly. 
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E. P. COVINGTON, Guardian of H. B. COVINGTON and others oa, 
ELIZA J. COVINGTON. 


Where in a special proceeding for partition issues of fact were raised 
by the pleadings: Jt was held to be error to refuse a motion to submit 
the issues so raised to a jury for decision. 


Prtrrion For partition, heard before Buxton, J., at Spring 
Term, 1875, Ricamonp Superior Court. 

The petition alleged that the plaintiff was the guardian of 
H. B. Covington and John P. Covington, and that his wards 
are tenants in common with Virginia Covington, of a tract or 
parcel of land in the town of Rockingham known as the Joha 
P. Covington Store house and lot, and now occupied by Cov- 
ington, Everett & Co. Said lot descended to the wards of the 
plaintiff and their co-tenants in common from John P. Coving- 
ton, deceased, as his heirs at law. The defendant, Eliza J. 
Covington, is the widow of the said John P. Covington, de- 
ceased, and is entitled to dower in said lot. The said Eliza is a 
non-resident of this State. Actual partition cannot be made with 
out injury to the interests of the parties interested in the same. 

The complaint prayed that the eaid land might be sold, and 
that the value of an annuity of six per cent. on one-third of 
the nett proceeds paid to the defendant during her life, and the 
remainder be paid to the tenants in eommon, each one-third 
part in severalty. 

Service of summons was duly made by publication, and the 
defendant failing to appear, it was ordered by the Court that 
the land be sold for cash, in aecordance with an affidavit filed 
by the plaintiff that it was for the interest of the parties con- 
cerned that it should be seld for cash. 

In accordance with the order of Court directing the sale, the 
land was eold, and Covington, Everett & Co., became the pur- 
chasers at $3,500. 

Afterwards the report of the Commissioner for the sale of 
the land was confirmed, and it was decreed that $756.50 be 
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paid to the defendant as an annuity during her lite, in lieu of 
her dower in said Jand. 

On the 27th of February, 1873, an affidavit was filed in the 
cause by E. P. Covington, for himself, as guardian of John P. 
Covington, and W. J. Everett for Covington, Everett & Co., 
alleging among other things that “on the 6th day of July, 
1872, D. Stewart (Commissioner) offered said property for sale 
when and where Covington, Everett & Co., became the last 
and highest bidders in the sum of thirty-five hundred dollars, 
and complied with the terms of sale by paying the purchase 
money. That said sale was confirmed on the 25th day of July, 
1872, by the Probate Court of said county, and approved 5th 
day of Angust, 1872. by Hon. R. P. Buxton, Judge of the 5th 
District, &c., and that in August, 1872, D. Stewart, Commis- 
sioner as aforesaid, executed a deed to Covington, Everett & Co., 
conveying all the interest of John P. Covington, dee’d., in and 
to said lot. That said lot was sold and bought, all parties be- 
lieving that the sare was the sole and entire property of the 
heirs-at law of John P. Covington, deceased, and that his widow 
was entitled to dower in the whole of said lot, and that the pur- 
chasers believed they were getting title in fee to the whole of 
said lot. That since the making of said deed to Covington 
Everett & Co,, and within twelve months since said sale was 
confirmed, they have discovered that one undivided one half of 
said lot belongs to E. P. Covington, J. W. Covington, Thomas 
Covington, William Covington, Mary A. Bostick and Naney 
W. Ellerbee, wife of M. Ellerbee, as heirs-at-law of W. L. 
Covington, deceased, ard that the heirs-atlaw of John P. 
Covington, deceased, owned but one undivided half of said 
lot, notwithstanding the whole lot was sold as belonging to 
them. That the purchasers were deceived and mistaken with 
regard to the interest in said property of Johu P. Covington’s 
heirs-at-law. That EK. J. Covington is not a resident of this 
State. That H. B. Covington is not a resident of this State. 
Wherefore these affiants pray that a notice may issue to 
Alexander Stewart and wife Virginia Stewart, formerly Vir- 
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ginia Covington, notifying them to appear before the Clerk 
of the Superior Court of Richmond county, at his office in 

Rockingham, on Saturday, the third day of May, 1873, and 
that publication be made for E. J. Covington and H. B. Cov- 
ington, non-residents, for six successive weeks in the Pee Dee 

Courier, a newspaper published in the town of Rocking- 

ham, notifving them to be and appear befure said Clerk at said 

time and place, and show cause why the purchase money should 

not be refunded, and the aforesaid heirs at-law be made parties 

to the petition for sale of said lot of land, and such other pro- 

ceedings had as will protect the rights of the purchasers of 
said lot of land, and all parties having an interest therein. 

The defendants, Alexander Stewart and Virginia Stewart, 
having been summoned in pursuance of the above motion, 
filed an answer, in which, among other things, they alleged, 
upot. information and belief, that the firm of Covington, Eve- 
rett & Co. knew when they purchased said property that there 
was no deed recorded in the office of the Register of Deeds of 
the county of Richmond, which conveyed, or purported to 
convey the land in qnestion to W. L. Covington and John P. 
Covington, or either of them. And they believe, further, that 
the said firm, or some one or more of the members thereof, 
did know the existence of what purports to be a deed from 
George 8. Hubbard to W. L. and J. P. Covington, made some 
time in the year 1839, upon an alleged recent discovery of 
which the said parties and others, the heirs at-law of W. L. 
Covington, base their claim for the relief demanded in the pe- 
tition 5 | 

That they are informed and believe that the #rm of Coving- 
ton, I'verett & Co. consists of the following persons, to-wit: 
Edwina P. Covington, John W. Covington, who are the sons of 
William L. Covington, deceased, William J. Everett and 
Stephen W. Webb; Edwin P. Covington is the executor of 
William L. Covington, and is also guardian of John P. Cov- 
ington, and was guardian of H. B. Covington and Virginia 
Covington, now Virginia Stewart, one of your affiants ; 
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They are ivformed and believe that John P. Covington and 
those who claim under him, have been in the sole enjoyment 
and possession of the property in dispute for a great number of 
years, to wit, over twenty years, without any claim from Wil- 
liam LL. Covington, or any one claiming under him, who are 
under no disability to assert their claim, if any existed. During 
this time John P. Covington, and those claiming under him, 
were in the sole pernancy of the profits of said land and the 
rents thereof, without any claim to a participation therein, by 
the said William L. Coviugton or those who claim under him; 
That Edwin P. Covington himself, for several years before the 
year 1862, as tenant of said land to the heirs of John P. Cuv- 
ington, paid rent therefor to the gnardian of said minors and 
to the agent of the widow; that John W. Leak & Co., of 
which firm Edwin P. Covington was a partner, also paid rent 
for the said land to the said guardian and agent. Edwin P. 
Covington, guardian of the minor heirs of John P. Covington, 
in his account made to the Probate Court, May 10th, 1872, 
charged himself with rents received from the property in dis- 
pute. Many years ago, W. L. Oovington substantially dis- 
claimed any interest or title in and to said Jand, and in pur- 
snance of what the afllants believe to have been a mntual 
understanding of the parties as to their rights and interest in 
said property, John P. Covington rendered the same for taxa- 
tion as his sole property as far back as the year 1842, and paid 
the taxes on the same during his life, and since his death the 
taxes have been paid by his representatives. 

The affiants therefore prayed that they be discharged and 
recover costs, &e., 

The plaintiff moved the Court to submit the issues raised by 
the pleadings to a jury for decision. The motion was over- 
ruled and the plaintiffs appealed. 


J. D. Shaw, for appellants. 
Steele & Walker and Busbee & Busbee, contra. 
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Puarson, J. The answer or affidavit of Mrs. Virginia 
Stewart denies squarely the allegation that the heirs of Wil- 
liam L. Covington are entitled to one-half the lot, aud makes 
the issue that from the exclusive possession of her father dur- 
ing his lifetime, from 1839 to 1857, that the lot was commonly 
called “ the John P. Covington store house ;” and the ‘‘descent 
cast”? and exclusive possession by his heirs withont any claim 
or interruption, their title being concurred in and acted upon 
by E. P. Covington, their guardian, who is one of the heirs of 
William L. Covington, there is a presuinption in law, in or- 
der to bar stale claims and to quiet titles, that William L. Cov- 
ington released or abandoned or surrendered his estate in the 
land to John P. Covington, her ancestor. To these allegations 
the plaintiffs enter “ similiter,” that is, accept the issue. His 
Honor erred in refusing to have the issue tried by a jury, with 
instructions from hitn as to the effect of exclusive possession 
for a great number of years, in England twenty, in this State 
ten, and if actual ouster by one tenant in common, submitted to 
or acquiesced in for a great many years, the party being under 
no disability when the exclusive possession was taken. From 
this ruling of his T[onor the plaintiffs appeal, and this is the 
only question presented to us. See Day v. Howard at this 
term. 

In looking over the record it appears that E. P. Covington, 
who is the guardian of John P. Covington, Bascombe having 
arrived at age, and who is also one of the heirs at law of Wil- 
liam L. Covington, makes use of the name of his ward in or- 
der to maintain a motion in the original proceeding, which is 
directly opposed to the interest of his ward, and works to his 
own benefit, both as one of the purchasers and as one of the 
heirs of William L. Covington, and he nses the name of his 
ward to set up a title adverse to him; and but for the fact that 
one of his wards, to-wit, Virginia, had married and was beyond 
his control, and now alleges the sole seizure of their father, by 
the management of a guardian, his wards would have been de: 
prived of one-half of their patrimony. This is outside of the 
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matter, covered by the appeal, but we feel it to be our duty to 
eall the attention of his Honor to this irregularity, apparent 
upon the face of the papers sent up to us, so that some other 
guardian may be appointed, and the heirs of John P. Cov- 
ington be put on one side and the heirs of William L. Cov- 
ington and the purchasers be put on the other, and the issue 
which involves the sole seizure of John P., Covington may 
be passed on by a jury, with special instructions, or else that 
the proceeding be dismissed, and the heirs of William L. Cov- 
ington be left to assert their title by a petition for partition 
(See Smith v. City of Newbern, at this term,) met by a plea 
of “sole seizure,” so as to present the issue directly, and in a 
way to be binding upon all persons concerned. We also feel 
it to be our duty to call the attention of his Honor to this 
anomaly in the proceeding—petition to sell lanu for partition 
made by the guardian of infant heirs—no cause set out why 
it was necessary to sell instead of renting out the “ store house 
and lot.’ Guardian ‘s a member of the firm that buys the 
house and lot, leaving the inference that his object was to di- 
vest the title of his wards and put it into the firm; and then 
to cap the climax, he sets up claim to one half of the honse 
and lot for himself and the other heirs of William L. Cov- 
ington. 

These circumstances show that the pleadings, if they can be 
called such, should be amended so as to put all the heirs of 
John P. Covington as defendants, and the heirs of William L, 
Covington and the firm of Covington, Everett & Co., as plain- 
tiffs, or petitioners. 

We will call the attention of his Honor to another matter, 
The Judge of Probate, Dr. Stewart, orders the sale, and allows 
himself $55 for his services, and reports to the Judge who con- 
firms his action. Does it conform to the orderly course of the 


Court to allow the Judge of Probate to act as commissioner in 
selling, &c.# 
Let this opinion be certified. 


Per Cortam, | Judgment accordingly. 


14 IN THE SUPREME COU RT. 


WILLIAMS v. HaSsELL, Adm’r., e¢ al, 


HENRY WILLIAMS », C. B. HASSE’ LL, Adm’r., and others, 


A devised all of his estate, both real and personal, to his children, in 
equal portions, requiring his executor to take from each legatee only 
his or her individual receipt, or the receipt of the husband or guar- 
dian of his daughters. The respective shares of the children were to 
be received, used and enjoyed by them during their natural lives 

— respectively, and upon the death of any one of them, all the property 
including the principal money of any bonds to which such child was 
entitled, was devised to the living issue of such child absolutely and 
forever. The testator left him surviving three children, B. C, and 
D; B is still living and has five children, C is still living and has two 
children, The testator contracted for the purchase of a tract of land, 
and since his death the executor paid for and obtained a title to the | 
same, to be made directly to his children. In an action brought by 
B against the surviving children of the testator, and the children of 
the deceased children of the testator, and others entitled in remainder: 
Lt was held: 

1. That the land referred to went to the devisces as real estate. 

2. That the children of the testator took only a life estate in the land, 
and that the children of B who survives him take his share in remainder. 

3. That as those who are to take in remainder are not yet ascertained, 
it was error to order a sale for the purpose of making partition. 


Crviu action, for partition, tried before Moore, J., at Spring 
Term, 1875, Martin Superior Court. 

The following are the facts in the case: 

Henry Williams died in Martin connty in 1860, leaving a 
will which was duly admitted to probate, and J. R. Stubbs, 
the executor named therein, qualified and assnmed his duties 
assuch. At the time of his death Henry Williams was dom- 
iciled in the county of Martin. 

The testator left him surviving Henry Williams, the plain- 
tiff, Annabella, wife of J. D. Young, defendant, and Mary, © 
(now dead,) wife of J. R. Stubbs, his only children and general 
legatees. 

Mary Stubbs died intestate in 1861, leaving the defendants, 
Henry W. and Jesse Stubbs, her only children and heirs-at- 
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law. J. R. Stubbs died intestate in 1870, leaving the estate 
of the testator unsettled, and the defendant was appointed ad- 
ministrator de bunts non. 

The defendants, Laura E., Harry, W. K., Maria A., and 
Alfred A. Williams, are infant children of the plaintiff, Henry 
Williams, and the defendants, Eliza W. and Samuel H. Young, 
are children of J. D. and Annabella Young, and the defend- 
aut, C. B. Hassell, is the administrator de bones non of the 
testator. 

Prior to his death, the testator had contracted to purchase 
trom B. A. Capehart and his wife, Maria A., a tract of land in 
Washington county known as “ Woodlawn,” bat died without 
paying for or obtaining title to the same, and the executor paid 
the purchase money therefor out of the personal estate of the 
testator and procured title to be made directly to the children of 
testator, Henry Williams, Annabella Young and Mary Stubbs. 

The testator devised all of his estate, both real and personal, 
(after some special legacies, which have been paid,) to his said 
children in equal portions, requiring the executor to take from 
each legatee only his or her individual receipt, or the receipt 
of the guardian or husband of the daughters. 

By the 8th section of the will, the respective shares of his 
children were to be received, used and enjoyed by them, for 
and during the terms of their natural lives respectively, and 
by the 9th, 10th and 11th sections he devised, upon the death 
of any one of his children, all the property, including the 
principal of any bonds to which such child was entitled, to the 
living issue of such child absolutely and forever. 

The 12th section provided that in case of the death of any 
one of his children, leaving no issue, his or her share, including 
the principal of bonde received by him or her, should go to 
the survivor of them. 

The plaintiff demanied that said land be declared a part 
of the personalty of Henry Williams, deceased, belonging in 
severalty two-thirds to the plaintiff, Henry Williams, and one- 
third to Henry W., and Jesse Stubbs, defendants absolutely, 
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and that some proper person be appointed commissionor to sell 
the same on such terms as may be proper; and upon the said 
Henry Williams, J. D. Young and T. B. Slade, guardian, exe- 
cuting their respective receipts to C. B. Hassell, administrator 
de bonis non, for their respective shares therein, that the Com- 
missioner pay over the proceeds of such sale, after deducting 
proper expenses, two-thirds to Henry Williams, plaintiff, and 
one-third to T. B. Slade, guardian of Mary W. and Jesse 
S tubbs. | 

It was adinitted that the land could not be actually divided, 
and a sale was necessary for partition. 

Upon these facts it was adjudged by the Court: 

1. That the interest of the parties in the ‘ Woodlawn ” 
arm was personal estate, to be distributed under the will of 
Henry Williams. 

2. That the children of the testator, under the will, took 
only a life estate in said fund as part of the personalty, and the 
remainder was the absolute property of Henry Williams’ chil- _ 
dren as to his share; that Mrs. Young’s children took the re 
mainder of her share at her death, and that the Stubbs children 
took their mother’s portion absolutely. 

It was ordered by the Court that the land be sold and the 
proceeds divided as above declared, after assessing the life es- 
tate of Henry Williams and Mrs, Young, and that their indi- 
‘vidual receipt was not sufficient to authorize them to receive 
the interest of their children, but that their portions be paid 
to their guardians when appointed, and in the meantime be re- 
tained. That the cost of this action be paid out of the fund 
arising from the sale of the land. 

To this judgment the plaintiffs excepted, upon the ground. 

1. That the plaintiff and J. D. Young and wife take an 

absolute estate in one-third of the fund arising from the sale of 
Woodlawn farm, instead of a life estate only therein. 

9. That the decree does not permit the plaintiffs, Henry 
Williams and J. D. Young, to collect the entire third thereof 
each, upon executing their individual receipts to the defendant 
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C. B. Hassell, Administrator de bonis non, or to the Commis- 
sioners of sale therefor. | | 

The Court overruled the exceptions and the plaintiff ap- 
pealed. 


Moore & Mullen, for appellant. 
Gilliam & Pruden and J. E. Moore, contra. 


Reape, J. 1. Suppose the testator had taken a title to the 
land in his lifetime, but left the price unpaid as a debt against 
his estate; and the executor had paid the debt out of the per- 
sonal estate, which is primarily the fund for paying debts; that 
would not have changed the Jand into personalty. It is the 
same in this case, where the testator had only contracted for 
the title. There was error in the ruling of his Honor upon 

tnis point. 

9, His Honor was right in ruling that the children of the 
testator took onlv a life estate in the land, (personalty as he 
considered it,) but he was in error in holding that the children 
of the children take the remainder. The remainder is“ to the 
living issue of such child absolutely and forever.” So that 
they are not the children of the testator’s son Henry that take 
Tenry’s share in remainder ; but only such of his children as 
may be living at Henry’s death. And go of the rest. 

3. It will be seen, therefore, that the persons who are to take 
the remainders are not ascertained. They may be the same 
who are now in existence, or they may be added to by subse- 
quent births, or diminished by deaths. 

As the persons who may be entitled to the remainder are 
not ascertained, so they cannot be represented; and as their 
numbers and conditions are not known, so the propriety of a 
sale of the lands cannot be determined. 

It was error to order a sale of the land. 

This will be certified. 


Per Courtam. Judgment accordingly. 
ie 
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JOHN H. THREADGILL o. THE CAROLINA CENTRAL RAIL- 
WAY COMPANY, 


A Clerk who held over from the day of a general election, to wit, the 
first Thursday in August, until the first Monday in the ensuing Sep- 
tember, when his successor was installed, was at least Clerk de facto; 
and his acts caunot be collaterally impeached, and are valid as be- | 
tween third parties. 7 

(The cases of Gilliam v. Riddick, 4 Tred. 368, and Worfleet v. Staton, de- 
cided at this term, cited and approved.) 


Morion, in the nature of a plea in abatement to quash the 
summons, heard before Buxton, J, at Spring Term, 1875, 
Awson Superior Court. 

The ground upon which the motion was based is, that Jas. 
H. Covington, who, through his deputy, issued the summons 
on the 27th day of Angust, 1874, was not on that day Clerk 
of the Superior Court, his term of office as Clerk having ex- 
pired on the day of the last general election, the 6th day of 
August, 1874, at which election the present incumbent, John 
C. McLauchlin, was elected, who, on the first Monday in Sep- 
tember following, qualified before the Board of Commissioners. 

Covington was elected in April, 1868, and continued to act 
as Clerk until his successor qualified as such. 

The summons was issued by Covington after McLauchlin 
was elected, but before he qualified as Clerk. | 

Upon the hearing, his Honor refused the motion, and 
required the defendants to answer. 

From this ruling the defendants appealed. 


Battle & Son and Strange, for appellant. 
Dargan, Pemberton and Busbee & Bushee, contra. 


Ropman, J. The sammons in this case was isaued on the 
27th August, by the deputy of one who had been the Clerk 
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of the Superior Court up to the election, which had taken 
place on the first Thursday in that month, at which a suc- 
cessor was elected. The successor, however, had not quali- 
fied at the date of the summons, and did not do so until the 
first Monday of the following September, and in the mean- 
while the old Clerk continued in possession of the records, and 
to perforin all duties of the office. 

The defendant moved to quash the summons, as issued with- 
out authority. His Honor refused the motion, and the de- 
fendant appealed. We concur with his Honor. I¢ is un- 
necessary to inquire whether the old Clerk rightfully held 
over until the qualification of his sneressor or not. That 
question can scarcely be presented except in a case where the 
old Clerk refuses to perform the duties of the office after the 
elevation of his successor, and is sued separately, or on his 
bond for such refusal, or for a malfeasance, or in an action by 
such Olerk to recover his fees. We express no opinion on that 
question. We conceive it to be clear, that under the circum- 
stances of this vase, the old Clerk was at least Clerk de fucto, 
and his acts cannot be collaterally impeached, and are valid as 
between third parties. All or most of the authorities, bearing 
on this question of who is a de facto officer, and the effect of 
his acts may be found,in the case of Worfleet v. Staten, decided 
at this term. Among these, the case of @ullzeam v. Liddick, 
4 Tre., 368, seems to cover the present question. 

Judgment affirmed. Let this opinion be certified. 


Per Curtam. Judgment affirmed. 
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STATE ¢«. ROBERT RAWLSTON, 


Upon the trial of a criminal action for stealing certain cattle, charged 
in one count to -be the property of A, and in another count to be the 
property of some person to the jurors unknown, evidence that A about 
the time lost a number of cattle, will not justify a verdict that the 
defendant stole certain cattle, the property of some person to the ju_ 
rors unknown. 


Criminan action, Larceny, tried at Spring Term, 1875, of 
the Superior Court of Beavrorr county, before his Honor 
Judge ALoore. 

The following statement of facts accompanies the record as 
part of the case. 

The indictment contained eight counts. 

1. For stealing a cattle beast, the property of Judson C 
Blakely. 

2. For receiving the same. 

8. For stealing ten pounds of beef, the property of said 
Blakely. 

4, For receiving the same. 

5. For stealing a cattle beast, the property of some person 
to the jurors unknown. 

G. For receiving the same. 

7. For stealing ten pounds of beef, the property of some 
person to the jurors unknown. 

8. For receiving the same. 

It was in evidence that the prosecutur lived in Pitt county, 
nine miles from the town of Washington, and that the defen- 
dant lived in the same county, one mile from the prosecutor. 
That he, the defendant, during the Fall of 1874, sold at varions 
times in the streets of Washington, seven or eight beeves from 
his cart, ready butchered, and as many hides. 

It was further in evidence, that the prosecutor had had stolen 
from him fifteen cattle during the Fall of 1874; and that the 
defendant, when selling this beef, said that he was obliged to 
kill and sell his cattle, to make up for money which he had 
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lost at cards at a circus that had been a short time before at 
Washington. The defendant had seven head of cattle before 
the beginning of the Fall of 1874, and had the same cattle 
in the Spring of 1875. 

There was no evidence of the loss of cattle by any other 
person but the prosecutor, nor any other proof than that above 
stated. 

The jury returned a verdict of guilty of stealing cattle, the 
property of some person to the jurors unknown. The defen- 
dant moved to set aside the verdict, as not authorized by the 
proof. Motion overruled. Judgment and appeal by defendant. 


D. M. Carter, for defendant. 
Attorney General ILargrove, and J. A. Moore for the State. 


Bynum J. Indictment for larceny. It is only necessary to 
refer to two of the counts in the bill. One charges the defen- 
dant with stealing a “ cattle beast,” the property of Judson C. 
Blakely, and the other with stealing a cattle beast, the property 
of some one to the jurors unknown; and the defendant was 
convicted on the datter count. 

If we should exclude the evidence that the prosecutor, 
Blakely, had stolen from him several cattle about the time that 
the prisoner was selling butchered beef in the town of Wash- 
ington, it conld hardly be contended that there was evidence 
to convict the prisoner; for the case states that “ there was no 
evidence of the loss of cattle by any other person but the 
prosecutor, Blakely. On the other hand, if we do not exclude 
that testimony, which of course was competent, then whatever 
weight it was entitled to, tended to show a larceny of the 
cattle of Blakely, a person “known.” It was therefore error 
in the jury to find the prisoner guilty of stealing the cattle of 
some one, to the jurors “ unknown.” 

Judgment reversed. 


Per Curiam. Venire de novo. 
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THOMAS J, JONES vo. THE BOARD OF COMMISSIONERS OF 
BLADEN COUNTY. 


The demand necessary to support an action against the Commissioners 
of a county for the recovery of a debt, must show that it was made 
upon the person authorized by law to pay, orif authorized to pay, 
that the plaintiff had placed himself in a situation to make the de- 
mand, by having had his claim previously audited. 

The complaint in such action should aver that the plaintiff having had 
a claim audited and allowed by the Board of County Commissioners, 
presented it to the County Treasurer for payment, and that he de- 
clined to accept the same and make payment, of which the defendants 
had notice: atherwise, such complaint will be subject to demurrer. 

(The case of Love v. Commissioners of Chatham, 64 N. C. Rep. 706, cited 
and approved.) 


Civit action for the recovery of money loaned, tried upon 
complaint and demurrer, before his Honor Judge Kerr, at 
Spring Term, 1875, of the Superior Court of BuapEn county. 

In this complaint, among other things, the plaintiff charged 
that in 1864 he loaned to the couaty of Bladen $16,000, for 
which he received a bond signed by the Chairman of the Court 
of Pleas and Quarter Sessions, and countersigned by the Clerk 
of said Court, and under the seal thereof. That the Justices 
of said Court did not pay, nor have the defendants, as their 
successors since paid the said sum of $16,000, and interest 
upon the same, nor any part thereof, though the same has been 
demanded by the plaintiff before the bringing of this action, 
&c.; prays judgment, and for a writ of mandamus. 

The defendants demurred, alleging for cause : 

That the complaint does not show that the claim was sub- 
mitted to and audited by the Board of Commissioners, and an 
order on the County Treasurer given therefor ; nor, 

Does the complaint show that the plaintiff presented his 
claim to the proper officer for payment; nor that he demanded 
payment; nor that said officer refused to accept the same, and 
that the defendants had notice of its non-acceptance. 
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Upon the hearing, his Honor overruled the demurrer and 
the defendants appealed. 


I. HA. Sutton, for appellants, filed the following brief: 


1. The bond declared upon by the plaintiff comes under the 
meaning and purview of the act of 1868, chap. 19, page 21, 
ratified the 22d of August, 1868, which declares: _ 

“That it shall not be lawful for the County Treasurers of 
this State to pay out of the funds of the counties any order or 
other certificate of indebtedness issued by the late County 
Courts, wnless the same shall have been audited by the Board 
of County Commissioners.” Bat. Rev., chap. 30, sec. 11, 
p. 285. 

2. The exercise of such authority by the Board of Commis- 
sioners is incidentally referred to in Love v. Com. of Chatham, 
64 N. ©. Rep., 706, and Alauney v. Com. of Montgomery, 71 
N. C. Rep., 486, going to show that all sach “ certificates of in- 
debtedness” must be audited by the Commissioners, because the 
law so says. | 

3. The complaint does not aver that the defendants refused 
to give the plaintiff an order for his claim, as allowed by them, 
if it had been presented and audited; nor a demand upon the 
proper officer, nor that he declined to accept such order, or 
make payment of the same, vor that the defendants had notice 
of such non-acceptance or non-payment. Love v. Commission: 
ers of Chatham, 64 N. C. Rep., 706. Nor that the prosecu- 
tor did all in his power to cbtain redress. Alewander v. Com- 
missioners of McDowell, 67 N. C. Rep., 330. 


Merrimon, Fuller & Ashe, coutra. 


Bynum, J. Thatademand was necessary before action begun 
is well settled. Love v. Commissioners of Chatham, 64 N.C. 
Rep. 706. If, therefore, it had appeared from the complaint that 
no demand had been made, that would have been good cause of 
demurrer. If it had appeared that a demand had been made, 
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but upon the wrong party, that also would have been cause of 
demurrer. The averment of demand isin the following words: 

“ That the justices of the late Court of Pleas and Quarter Ses- 

sions did not pay, nor have the defendants, as their successors, 

since paid the said sum of sixteen thousand dollars and interest 

upon the same, ner any part thereof, though the same has been 

demanded by the plaintiff before the bringing of this action.” 

Demanded of whém? The late County Court? The County 
Commissioners? Or the Treasurer of the county ? 

After the adoption of the present Constitution of the State 
the powers and duties of the late County Courts in respect to 
the finances of the county, were devolved upon the newly 
created officers of the county, under the rules and regulatiozs 
prescribed by the act of 1868-69, Bat. Rev., chap. 30. By 
chap. 30, sec. 8, it is made the duty of the county treasurer to 
receive all monies belonging to the county and to apply them 
as required by law. By section 11 it is provided that “it shall 
not be lawful for the County Treasurers of this State, to pay out 
of the funds of the counties any order or other certificate of 
indebtedness, issued by the late County Courts, unless the same 
shall have been audited by the Board of County OCom- 
missioners.” 

It was therefore the duty of the plaintiff, Ist. 'o apply to 
this Board and have his claim audited and allowed; 2d. If al- 
lowed, to present it to the Treasurer and demand its payment. 
A demand of payment made upon the Board would be no de- 
mand at all, for the Board has power only to audit and allow 
or disallow. A demand upon the Treasurer, without the cer- 
 tificate of the Board that the claim was audited and allowed, 
would be no legal demand, for he can only pay claims which 
have been so allowed. 

If the plaintiff had alleged in his complaint that he had pre- 
sented his claim to the Board of Commissioners to be audited 
and allowed, and that they had refused to act or had disallowed 
it, he would have had a cause of action; or had lie alleged that 
he presented to the Treasurer a claim so allowed, and that he 
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had refused payment, he would have had a cause of action. 
The demand as set out is clearly insufficient, in that it does not 
show that it was made upon the person authorized by law to 
pay, or if authorized to pay, that the plaintiff had placed him- 
self in a situation to make the demand, by having had his claim 
previously audited. 

It ig insisted by the plaintiff that under C. C. P., sections 
119 and 120, pleadings are to be liberally construed with a 
view to substantial justice, and that, therefore, when the al- 
legations in a pleading are indefinite and uncertain, the Court 
may require them to be made certain and definite by amend- 
ment. That argument more properly should be made in the 
Court below where only amendments can regularly be made. 
3ut when the defendant, by demurrer, points out the defects 
of the complaint, and the plaintiff then fails or refuses to amend, 
as he would be allcwed to do, he is not taken by surprise, and 
has noright to claim a benefit in this Court, which he has re- 
fused in the Court below. Nor wonld substantial justice be 
done to the parties by a construction of the pleadings so liberal 
as to hold that the demand here was both made npon the proper 
officer, and after a compliance with all the pre-requisites to a 
valid demand; for non constat, that if the plaintiff had first 
had his claim audited and allowed, and then demanded pay- 
ment of the treasurer, that it would not have been paid with- 
out suit. The complaint should have avewed that the plaintiff; 
having a claim audited and allowed by the Beard of Commis- 
sioners, presented it to the County Treasurer for payment, and 
that he declined to accept the claim and make payment, and 
that the defendants had notice of this. As was said in Love v. 
Commissioners of Chatham, “this was clearly necessary to 
constitute a cause of action against the commissioners, as much 
so as a demand upon the drawee, and notice to the drawer or 
endorser of an inland bill of exchange.” 

There was error. Demurrer sustained and action dismissed. 


Per Curtam. Judgment reversed. 
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WESLEY R. WHITAKER ». HARRIS H. ELLIOTT. 


The Constitution provides that ‘‘no property shall be exempt from sale 
for taxes or for the payment of obligations contracted for the payment 
of said premises:” Therefore, where A sold and conveyed to B a tract 
of land, taking In payment therefor notes of C payable to B, and by 
him endorsed to A: Held, that this was an obligation within the mean- 
ing of the provisions of the Constitution, and as against a judyment 
obtained upon the notes, B was not entitled to a homestead. 


SerTiy, J., dissenting. 


Civit Action, to recover the possession of land, tried before 
Schenck, J, at Spring Term, 1875, RuruEerrorp Superior 
Court. 

The plaintiff introduced a transcript of the Superior Court 
of Henderson, showing a judgment in favor of Solomon Whi- 
taker against H. H. Elliott, the defendant, dated Oct. 19th, 
1863. It was also in evidence that the land in controversy 
had been sold under execution issuing upon the judgment in 
September, 1870. The deed from the sheriff made in pursu- 
ance of the execution was also proved. The defendant was in 
possession at the time of the sale, and also at the commence- 
ment of this suit. 

The judgment in pursuance of which the land was sold was 
obtained upon a note for $100, given by S. Wilkins to the de. 
fendant for borrowed money, and endorsed by Elliott to the 
plaintiff, and by the plaintiff to Solomon Whitaker, The 
plaintiff testified, that in November, 1860, he sold and con- 
veyed the Jand in controversy to Eliott. In February, 1860, 
he had sold Elliott some corn and f der amounting to about 
sixty dollars, which had not been paid for when the land in 
controversy was sold in November of the same year. When 
he sold and conveyed the land to Elliott, the price agreed upon 
was $800, which he paid in notes which he held against Wil- 
kins, by endorsing the notes to plaintiff. These notes in the 
ageregate amounted to $812, and the excess over and above 
the price of the land, by agreement, was allowed as a credit 
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on the account for the corn and fodder. The judgment under 
which the land was sold was obtained upon one of the notes 
endorsed to the plaintiff by the defendant in payment for the 
land, as endorsee. The sheriff laid off a homestead for plain- 
tiff when he sold the Jand, which was all that defendant owned, 
and was only worth about $600. The defendant did not own 
sufficient personal property to pay the debt, and none subject 
to execution. 

1. The plaintiff insisted that the judgment being obtained 
onthe endorsement of Elliott on the Wilkins note, which he en- 
dorsed in payment for the Jand, the defendant was not entitled 
toa homestead against the judgment. 

2. The endorsement being made prior to 1868, and being an 
old debt the defendant was not entitled to a homestead against it. 

The Court instructed the jury that the plaintiff was not en- 
titled to recover. There was a verdict and judgment for the 
defendant, and the plaintiff appealed. 


Jones & Jones, Churchill and Whitesides, for the appellant. 
Shipp & Barley and Sloke, contra. 


Bynum, J. The ease is thie: In 1860, the plaintiff sold 
and conveyed the lands in dispute, to the defendant, and in 
payment therefor, took from him the notes of one Samuel 
Wilkins, which were payable to the defendant and by him 
endorsed to the plaintiff. A judgment was obtained against 
Elliott on one of these notes in 1868, and execution was levied 
upon the land after the adoption of the present Constitution, 
and the land was sold under a ven. ew. in 1870, and purchased 
by the plaintiff, who brings this action to recover possession 
under his said purchase and the sherifi’s deed. The defendant 
claims a right of homestead in the land; and whether he is 
entitled to it, is the question. 

Art. 10, sec. 2, of the Constitution provides, “ That every 
homestead and the dwelling and buildings used therewith, not 
exceeding in value one thousand dollars, to be selected by the 
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owner thereof,” &., * * * * ““ghall be exempt from 
sale under execution or other final process obtained on any 
debt. But no property shall be exempt from sale for taxes or 
for the payment of obligations contracted for the purchase of 
said premises.” This language of the Constitution is so unam- 
bigous and plain, that the only enquiry left to us is, was this 
note on which the judgment was rendered and the land sold, 
“an obligation contracted for the purchase of the premises,” 
by the defendant ? 

In the construction of a State Constitution, words are not to 
be taken in a narrow and technical sense, but in a general and 
popular sense, so as to give effect to the intent of the people in 
adopting it. The word * obligation ” as here nsed, therefore 
means a debt contracted to be paid, or a duty to be performed 
by the purchaser, as the consideration of the purchase of the 
premises. 

If the plaintiff had accepted the notes of Wilkins, without 
endorsement, the land would have been paid for as effectually 
as if he had received the entire consideration in cash. But 
when he required as a part of the trade, that the defendant 
should endorse the nutes, and they were accordingly so endorsed 
by him, then the notes were not received as cash, but as the 
“ obligations” of the defendant as well as of Wilkins. The 
transaction is the same in effect, as if the plaintiff had sold the 
land to the defendant, taking the joint notes of Wilkins and 
himself for the purchase money. The case then falls directly 
within the restriction of the Constitution, excluding him from 
a homestead which he has not paid for, and of which, there- 
fore, he is not the “owner” as against the obligation con- 
tracted for its purchase. The principle is a salutary one, and 
tounded on the highest degree of morality and good faith. 

There is error. Judgment reversed, and judgment for the 
plaintiff. 


Perr Curiam. Judgment accordingly. 


Serrie, J. Dissents. 
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STATE » WILLIAM ELWOOD. 


Upon a trial of an indictment for murder, when there is not one single 
circumstance in the immediate transaction to justify, excuse or miti- 
gate the homicide, the Judge presiding committed no error in telling 
the jury that malice was implied, and that the offence was murder. 


Inpricrment for J/urder, originally found in the Superior 
Court of CLEAVELAND county, and removed upon affidavit to 
the county of Gaston, from which it was subsequently removed 
to the county of Mrcxiensure, and there tried before his 
Honor, Judge Scurnck, at Spring Term, 1875. 

After the jurors were sworn but before they were empan- 
elled, the counsel for the prisoner moved the Court to adjonrn, 
stating that he wished to examine the record to make objection, 
if necessary, but that he had no specific objection to make at 
that time. The Court refused the motion, and the prisoner 
excepted. The jury was then empanelled and the witnesses 
sworn, and the Court took a recess. Atter the Court met the 
counsel for the defendant filed a paper, of which the following 
isacopy. ‘“ Objections to the transcript”: 

1. That the transcript of the record from Cleaveland county 
is not certitied by the Clerk of Gaston as a trne record, but 
only sets out the transcript of the record, as furnished by the 
Clerk of Cleaveland. 

2. That the transcript of the record from Cleveland should 
be sent from Gaston as the best evidence of the record. 

3. That the transcript of the record from Cleaveland does 
not set forth that a foreman of the grand jury was appointed 
by the Court, nor that the person who signed the bill as such, 
was such foreman. 

4, That in the certificate of the transcript of the record 
from Gaston county, the Clerk certifies that the seal of the 
Court was affixed at Dallas, and not at the office of the Clerk. 

The counsel for the prisoner then moved that the record be 
not received. 
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The Court informed the counsel that if they would ask for 
a certiorari, alleging that the record was untrue, the Court 
would send for it at once and suspend the trial until a proper 
record was received. The counsel for the prisoner replied, 
“we would rather it would go on,’ and the record was re- 
ceived and the trial proceeded. 

George L. Foushee was introduced as a witness for the State, 
and testified as follows: | 

He was a boarder at the honse of J. B. Falls, in Cleaveland 
county, as was also William Elwood, the prisoner, and Alex- 
ander Sandford, the.deceased. Witness and Sandford worked 
as laborers in Ki.:o’s Mountain mine. On Sunday, the 17th 
day of May, 1874, :bout seven o’clock in the morning, he was 
out at the door of Afr. Falls’ house, and the prisoner and the 
deceased came out of the house, near him, and stopped. E- 
wood then pulled out a box of cartridges and showed them to 
the deceased, and said: “ Don’t you want a dose of these ?” 
Sandford laughed, and extended his hand as if to take one, and 
Elwood, drawing his own hand back, said: ‘“ No, you can’t 
have these, but I have one for you. Stop, and I will give it 
to you.” Elwood then immediately walked off in a path, 
about eight steps, the deceased following behind. No word 
was spoken until they had gone about eight steps, when the 
prisoner, looking back over his shoulder, said: “ Stop, you are 
too close,” and immediately jerked out, with his right hand, a 
pistol from the hip of his pants, and wheeling around on his 
left foot fired quickly at the deceased. The ball entered the 
head of the deceased a little to the right of the left eye. De- 
ceased fell, and instantly died. The prisoner and the deceased 
were facing each other at the time the pistol was fired. Wit- 
ness did not think the prisoner cocked the pistol while turning 
around, as it was done so quickly. When deceased fell, the 
prisoner came to where the witness was, eight steps off, then 
walked back to where deceased Jay, then returned to witness 
again, and said: “I have shot this man.” Witness replied, 
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‘¢T reckon not.” The prisoner then said, “ Yes, I have.” The 
prisoner then walked back to where the deceased lay, and 
again returned to where witness was standing, eight steps off, 
and said: “ Now, I have killed this man, and I hate it. Lord 
have mercy on iny soul!” The prisoner then went back into 
the house; and nothing else was said. The deceased was about 
two feet from the muzzle of the pistol when it was fired, and 
about four feet from tne prisoner when lis arm was extended. 

A pistol was exhibited, and admitted by both parties to be 
the pistol with which the homicide was committed. It was a 
breech loading cartridge Derringer, about one half inch in the 
bore. The pistol was loaded by touching a spring and turning 
the barrel to one side and inserting the cartridge. When the 
barrel was turned to one side, it threw the cartridge out and 
left the cylinder empty to receive a new one. The cock of 
the pistol had to be drawn back with the hand, and then 
thrown by pulling the trigger, before it could be fired. The 
cock had two catches, so that it conld half cock or whole cock. 
- On cross examination the witness testified, that the range 
of the ball through the head of the deceased was about level. 
The prisoner and deceased had no quarrel that witness ever 
heard. They were friendly as far as he knew; they scemed 
to have been intimate. They did not appear angry when they 
caine out. The prisoner went into the house and remained 
until the doctor came; except that one or two hours after the 
homicide occurred, witness and prisoner went away and then 
returned together. | 

Counsel for the prisoner then proposed in order to rebut 
malice to ask witness ‘if he and the prisoner did not go to a 
magistrate’s house, and that prisoner did not try to escape ?” 

The evidence was objected to by the Solicitor, and the Court 
sustained the objection, whereupon the prisoner excepted. 
The witness then stated that the prisoner was arrested about 
dark that evening at Fall’s house. The magistrate came there. 
Witness thinks Dr. Ware sent for the officer. The prisoner 
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was kept under arrest all night at Fall’s house and taken to 
Shelby on Monday morning. 

In reply to the question “ How prisoner looked after the 
homicide,’ witness said “he looked frightened.” Witness 
was asked why he said to the prisouer “ I reckon not,” when 
the prisoner said “I have killed that man ;” he replied “be- 
cause I did not expect it.’ The witness further stated that the 
prisoner had been absent from Fall’s for three days and had 
returned the night before the homicide occurred. He had 
seen the prisoner and deceased play together at the boarding 
house. Sandford was a laborer in the mine, Klweod was not. 
They both boarded at Fall’s. 

John Noblett testified as follows: He was a boarder at 
Fall’s where the homicide was committed. On the morning 
it occurred he was up in the loft of the house layirg on the 
bed. The house was a double log cabin, with a passage down 
stairs. The stairs to the loft went up outside. Before break- 
fast, and abont one hour and a half before the homicide, he 
heard the prisoner and the deceased talking in the passage. 
Deceased said to the prisoner: “ What knocked the skin off 
your chin?” The prisoner replied, “my horse ran under a 
limb with me.” Deceased then said “J expect some one 
rocked you,” and the prisoner replied “ it was you, damn you, 
and I will shoot you.” On crogs-examination the witness tes- 
tified as follows: They seemed to be in friendly tone, not 
angry. “ They talked like common.” He saw them together 
after that, talking friendly. He had seen them play together. 
From where he was lying in the loft to the passage was eight 
or ten feet. He could not be mistaken as to the language, he 
certainly heard that. There were other parts of the conversa- 
tion that he did not hear. | 

W. H. Rule being introduced as a witness, swore that he was 
in the passage with the prisoner and the deceased on Sunday 
morning, before the homicide. Sandford said to the prisoner, 
“What made that scar on your chin.” The prisoner replied 
“ my horse ran under alimb with me.” Deceased said, “ How 
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far off was the man who threw at you.” The prisoner replied 
“fifteen steps.’ Some remarks followed, which witness did 
not hear. Witness was two or three steps off. Could: have 
heard it all if he had tried todo so. They did not seem to be 
mad. Witness had only been there three or four days. Pris- 
oner then put his right hand in the right hip pocket of his 
pants and drew out his pistol, but kept it down by his side and 
looked down at it. Witness does not think that Sandford saw 
the pistol. Prisoner’s left side was toward the deceased. Wit- 
ness was in front of them. This was an hour or more before 
the homicide occurred. 

The prisoner introduced no evidence, but asked the following 
written instructions: 

J. That if the jury believe the defendant was not moved by 
malice towards the deceased it is but manslaughter; in any event. 

That if they belicve the defendant was in sport in present- 
ing the piste). and either did not know it was loaded, or if — 
loaded uid not know it was cocked, he is not guilty of murder. 

8. That if they are satisfied the defendant had no malice to 
the deceased, but was showing the deceased, at his request how 
he could spring the breech from the stock and fling the cart- 
ridge out, that he was guilty of no offence, and should be 
acquitted altogether. 

The Court, among other things, charged the jury: “ That 
murder was the killing of a fellow being in malice, and where 
there was no malice, there was no murder. But wherever a 
killing with a deadly weapon is proved or admitted, the law 
presumes that it was done in malice, and nothing else appearing 
in the case, it would be the duty of the jury to convict of 
murder. | 

So, in this case, it is admitted by the defendant’s counsel 
that the prisoner did kill the deceased with a pistol, which is 
a deadly weapon, and the law presumes it was done in malice. 
This presumption, however, may be rebutted, and the onus of 
doing this, ig on the defendant. It is his duty to satisfy your 

13 
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minds that this presumption, raised by the law, is in fact in 
this case erroneous. 

The defendant says in reply to this presumption of law, 
that the evidence shows that the shot was accidental, or 
in sport, and not fired in malice; and if this were so, if it was 
accidental or in sport, it would at least mitigate the offence to 
manslanghter. I have listened to the argument of counsel 
patiently and have fully reflected on the testimony given in 
the case, and I feel it to be my duty to charge you that there 
is no evidence “fit to go to a jury” to establish the defence 
of accident or sport. It may be suificient to raise a conjecture, 
but that is not the character of evidence required by the law. 
If, therefore, you believe that the prisoner shot the deceased, 
as described by the witness, Fonshee, with a pistol and killed 
him, the law presumes malice, and it is your duty to convict.” 

The jury retired and after being out sometime returned in 
a body to the Court and took their seats in the box. The 
Court inquired if they had agreed, and the foreman informed 
his Honor that they had not. The Court then asked if they 
desired any instructions in regard to the law, and the foreman 
replied in the negative. The Court then told them that they 
could not be discharged, that¢hey must again retire and try to 
agree. The foreman then informed the Court they could not 
agree as to the question of malice. The Court then told the 
jury that the killing with a deadly weapon being admitted by 
the prisoner, the law presumed malice, and there was no evi- 
dence in this case to rebut the testimony. 

The jury returned a verdict of guilty, and thereupon the 
prisoner moved for a new trial, which motion being refused, 
he moved in arrest of judgment, was overruled and judgment 
of death pronounced. From this judgment the prisoner 
appealed. 


Hoke and Battle, for the prisoner. 
Attorney General Hargrove, for the State. 


Reavz, J. It was admitted for the prisoner, and it was 
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also clearly proved on the trial, that he killed the deceased. 
And it was also admitted and proved that the deceased gave 
the prisoner no provocation. Why, then, is not the prisoner 
guilty of marder ? 

The prisoner puts his defence upon the ground of accident. 
“That the prisoner was showing the deceased the pistol, and 
either to alarm him, or show him how the cartridge could be 
thrown out, brought the pistol round and it accidentally fired.” 
His Honor charged the jury that there was no evidence to sup- 
port this defence. And whether there was or not, is the only 
question before us. 

There was but one witness who testified as to the immediate 
circumstances of the killing. He was standing in the yard, 
and the prisoner and the deceased came up to him; and the 
prisoner pulled ont a box of cartridges and said to the de- 
ecased, “ Don’t yon want a dose of these?” Deceased laughed, 
and offered to take one; and prisoner said, “No, you can’t 
have these; but I have one for you; step out and I will give 
it to you.” Prisoner walked immediately off, and deceased 
followed. Prisoner looked back over his shoulder and said to 
the deceased, “Stop, you are too close;” and immediately 
jerked out a pistol, wheeled around and fired quickly, and shot 
the deceased through the head and killed him. 

We have looked earnestly for some feature of the transaction 
that would tend to favor the theory of the defence, “that the 
prisoner was just showing the deceased his pistol, and how the 
cartridge could be thrown out; and that it fired accidentally.” 
Every circumstance disproves it. He had not said a word 
abont showing the deceased his pistol. He had shown his box 
of cartridges, and asked the significant question, “ Don’t you 
want a dose?’ And the deceased offered to take one. Pris- 
oner said, “ No, not these; I have one for you; come out and 
I will give it to you.” Why not give it to him there?) Why 
want to step aside? Why not show his pistol then and there? 
Why step aside? If he wanted to show his pistol and explain 
it, why jerk it out, and wheeland fire quickly ? If his object 
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was to show the pistol, or the cartridge, why say “Stop, you 
are too close ?” 

There not being one single circumstance in the immediate 
transaction to justify, excuse or mitigate the homicide, his 
Honor could do no other than tell the jury it was murder. 

Although that may be true of the immediate transaction, 
yet the prisoner says that there were circumstances pefore and 
after the transaction which support his theory. 

The circumstances relied on are, first, that they were upon 
friendly terms before the transaction ; secondly, that he mani- 
fested sorrow immediately after the transaction; and, thirdly, 
that he had an opportunity to escape and did not doit. And 
there was evidence tending to prove these circumstances; so 
that we must take them to have been proved. And we must 
leave out of view the evidence that the prisoner had that 
morning cursed the deceased and threatened to shoot him, and 
charged him with having thrown a rock at him the night 
before and hit him. We must leave that out, and take the 
circumstances relied on by the prisoner; because his Honor 
held that, taking the circumstances relied on by the prisoner to 
be true, they amounted to nothing. 

Where the ¢mmediate circumstances of the killing are such 
as to make it of doubtful character, then it is proper to look 
to circumstances farther off to enable us to solve the doubt. 
But, if without the slightest justification, excuse or provocation 
occurring at the time, A takes a pistol from his pocket and 
shoots Band kills him, how is it possible that any cireum- 
stances further off can mitigate the crime? If the prisoner 
says that he and the deceased had always been friendly, it only 
makes it the worse for him to have killed his friend. If he 
says they were enemies, it tends to show that he killed him of 
malice. If he regrets it, repentance may secure pardon, but 
cannot remove guilt. If he does not attempt to escape, it 
relieves him from that slight confirmatory evidence of guilt, 
but it does not change or explain the transaction. It is said 
that, as it is settled that an attempt to escape is evidence of 
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guilt, so the converse ought tojbe true, and not attempting to 
escape Is evidence of innocence. But that is sophistica)l. It 
may be proved against a prisoner that he acknowledged his 
guilt, but he cannot prove as evidence of his innocence that he 
denied his guilt. Much less can he rely upon the fact that 
he shut his mouth and said nothing. A prisoner cannot manu 
facture testimony for himself after the event, either by words 
or acts. As neither of these circumstances by itself amounts 
to anything, do they when all put together? A and Bare 
friends. A, without any apparent excuse, justification or pro- 
vocation, takes a pistol from his pocket and shoots B and kills 
him ; expresses his regret, but makes no explanation, and does 
not flee. Is it possible to state a plainer case of murder? The 
prisoner says that the fact that there was no cause for it, is | 
some evidence that he did not do it of malice. But the rule 
is, and the sacredness of human life requires that the rule 
should be, precisely the contrary. Where the killing is with- 
out cause—without provocation—then malice is implied. A 
man is no more excused for killing his friend than he is for kill- 
ing his enemy. He that sheddeth man’s blood by man shall Ais 
blood be shed. But the prisoner insists that if he killed him 
without provocation, that fact ehows that he did not kill him 
of malice. And it is clear that if he did kill him upon suffi- 
cient provocation, taat rebuts malice. And so it comes to this, 
that a killing, with or without provocation, is not murder ! 

We have considered the case as if the prisoner had proved 
all that he offered to prove, and there is nothing to sustain his 
theory of accident, or to rebut the presumption of malice. 
But that is a very favorable view for the prisoner, because 
there was evidence that he had that morning charged the de- 
ceased with having thrown a rock at him the night before and 
hit him ; and he cursed the deceased and threatened to shoot 
him. At the same time drawing the pistol and holding it so 
that the deceased could not see it. 

There is noerror. This will be certified to the end, &e. 


Prr Curiam. Judgment affirmed. 
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THE PEOPLE of the STATE of NORTH CAROLINA, upon the re- 
lation of ADRIAN H. VAN BOKKELEN and others ». WILLIAM 
P. CANADAY and others. 


Cities and towns, like counties and townships, are parts and parcels of 
the State, organized for the convenience of local self-government ; 
and the qualifications of voters are the same, to wit, citizenship, 
twenty-one years of age, twelve months residence in the State, and 
thirty days in the city or town. 

The General Assembly cannot in any way change the qualifications of 
voters in State, county, township, city or town elections, Hence, so 
much of the act amending the charter of the city of Wilmington, rati- 
fied on the 3d day of February, 1875, as requires a residence of ninety 
days instead of thirty, is unconstitutional and consequently void. 

The 8th section of the act amending the charter of the city of Wil- 
mington, ratified the 8d day of February, 1875, providing for the 
registration of voters, directs that the different wards of the city 

_ should be divided into precincts; in this division, a large portion of 
the third ward is not included in any precinct, and cannot register or 
vote: Held, that the election had under said act, on the second Thurs- 
day of March, 1875, was therefore void. 

So much of said Act as requires a voter, when challenged, to prove by 
other persons of credibility, known to them, that the voter is of law- 
ful age, has resided twelve months in the State and ninety days in 
the lot, in the block and in the ward specified in the registration 
book, is a practical denial of the right to register and vote, and is void. 

So much of said act as gives to each of the first and second wards, with 
400 voters each, a representative of three aldermen, and to the third 
ward with 2,800 votes, also a like representative of three aldermen, 
violates the fundamental principles of our Constitution, and is void. 

(The cases of Perry v. Whitaker, 71 N. C. Rep. 475, and Jacobs v. Small- 
wood, 68 N. C. Rep. 112, cited and approved.) 


Cask AGREED, tried before Kerr, J., at Spring Term, 1875, 
New Hanover Superior Court. 

The case was submitted for the decision of the Court upon 
the follow facts agreed : 

That on the first Monday in May, A. D. 1873, under the 
act of the General Assembly, ratified the 20th day of Decem- 
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ber, A. D. 1870, entitled “ An Act Concerning the City of 
Wilmington,” Alrich Adrian, 8S. HW. Fishblate, Roger Moore, 
Jacob Wise, and the defendants W. P. Canaday, L. E. Rice, 
Duncan Holmes, W. H. Banks, Hiram Hawkins and Henry 
Brewington were duly elected Aldermen of the City of Wil- 
mington, and immediately thereafter entered upon the duties 
of the said office. On the 15th day of July, 1873, Jacob Wise 
resigned his said office and Isaac B. Grainger was elected by 
the Board of Aldermen to fill the vacancy. On the 2d day of 
October, 1874, the said Grainger resigned his office, and John 
W. Atkinson was elected to fill the vacancy. On the 10th 
day of March, 1875, the said Alrich Adrian, 8. H. Fishblate, 
Roger Moore and John W. Atkinson all resigned their offices, 
and the other defendants, Jesse J. Cassiday, Joseph H. Neff, 
Thomas M. Gardner and Benjamin G. Bates were, by the said 
Board elected to fill the vacancies caused by the resignation of 
the parties aforesaid, and immediately entered upon the duties 
of their offices. 

By an act of the General eiaaly ratified the 3rd day of 
November, A. D. 1873, entitled “ An Act relating to the City 
of Wilmington,” it was directed that the election for aldermen 
of said city should be held “ biennially on the days which now 
are, or hereafter may be, appointed by law for the election of 
the Board of Trustees for the township of said city. It was 
further provided by said act, “that the persons who may be in 
office as Mayor and Aldermen of said city on -... rst day of 
May next, (that is to say, on the Ist Bu... 874,) chall 
continue in office until their successors shall be elected, at the 
next regular election as herein provided, and until such sue- 
cessors shall be duly quaiified. 

At the time of the ratification of the said act, the next reg- 
ular election for the Board of Trustees for the township of 
said city was appointed by law to be held on the first Thursday 
in August, 1875. 

By an act of the General Assembly ratitied the 3rd day of 
February, A. D. 1875, entitled “an act to amend the charter 
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of the city of Wilmington,” it was enacted that the said city 
should be divided into three wards therein described and 
bounded, that the corporate powers granted to the city should 
be exercised by a Board of Aldermen to consist of nine mem- 
bers, three to be elected by each ward, and that an election for 
nine Aldermen of said city should be held on the second 
Thursday in March, 1875. The Aldermen elected at the first 
election held under the said act “ shall enter upon the discharge 
of their duties, when the term of office of the present Board 
of Aldermen shall expire by operation of law, and shall hold 
their offices until the first Thursday in April, 1877. 

An election was duly held according to the terms and pro- 
visions of said act, at which election the relators, A. H. Van 
Bokkelen, F. W. Kerchner and W. L. DeRosset, in the first 
ward, W. L. Smith, L. H. Bowden and 8S. W. Vick in the 
second ward, and J. D. Love, T. W. Player and W. D. Mahn 
in the third ward, received a majority of all the votes cast ; 
all the provisions of the said act were duly complied with, and 
the judges of election for the several wards publicly proclaimed 
the result of the voting, and certified in writing according to 
the provisions of the said act that they were duly elected 
Aldermen of the said city for the several wards as aforesaid, 
aud filed copies of the said certificates with the Olerk of the 
eity, and published the same in the newspapers of the city as 
required by the provisions of the act. 

The Aldermen above named duly qualified by taking and 
subscribing before a Justice of the Peace, for the county of 
New Hanover the oath prescribed in the said act, and since 
the said election and qualification of the relators, the defen- 
dants have continued to exercise the duties of the said office, 
and have withheld and continue to withhold from the relators 
the said offices of Aldermen of the city. 

All the acts of the General Assembly hereinbefore referred 
iv, are declared to be a part of this case for all intents and 
purposes, as if they were herein fully set forth. 

The whole number of male persons, citizens of the United 
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States, twenty-one years old or upwards, being inhabitants of 
said city, as estimated upon the basis of past elections is about 
thirty-six hundred, of whom about twenty-two hundred are 
colored, and the remainder white. The number of such per- 
sons in the first ward, is about three hundred and ninety-seven, 
of whom about two hundred and ninety-one are white, and the 
remainder colored. 

The number of such persons in the second ward is about 
three hundred and sixty, of whom about two hundred and 
eighty-one are white and the remainder colored. The whole 
number of such persons in the third ward is about twenty- 
eight hundred, of whom about eight hundred are white and 
the remainder colored. 

The assessed valuation of the real estate of the city of Wil. 
mington as to the several wards is as follows, to wit: In the 
first ward $950,060, in the second $1,180,000 and in the third 
about $2,000,000. 

At the election held on the 11th day of March, 1875, votes 
were cast as follows: In the first ward the whole number of 
votes cast was one hundred and sixty, in the second ward the 
whole number of votes cast was one hundred and ninety-three, 
in the third ward the whole number of votes cast was three 
hundred. The defendants did not participate in said election 
nor recognize its validity, but on the contrary they, or a part of 
them, advised and counseled the people not to recognize the 
election. 

That portion of the territory within the corporate limits, 
designated on the map as third ward, west side of the river, is 
not embraced in any of the registration precincts provided for 
in the act of Feb. 3rd, 1875, but is included in the third ward, 
as set out in said act. | 

Prior tothe meeting of the last General Assembly notice was 
given for thirty days by publication in the “ Daily Journal,” a 
newspaper published in the city of Wilmington, and which cir- 
culates in the county of New Hanover. The following was 
the form of said notice, to-wit: 
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“ Application will be made to the next General Assembly of 
North Carolina to amend the charter of the city of Wilmington, 
and for other purposes.” 

A considerable portion of the third ward consists of unim- 
proved and uninhabited lots, on the outskirts of the city. 

Upon the foregoing facts it is submitted to the Court to de- 
termine the following questions: 

1. Whether the relators of the plaintiff are now entitled to 
the said offices of aldermen of the said city. 

2. If not entitled now will they be so entitled from and after 
the first Thursday in August next, being the day appointed by 
law for holding the next election for the Board of Trustees for 
the township of said city. 

And it is agreed that if the Court shall be of opinion in the 
affirmative upon either of the said two questions, judgment 
shall be rendered that the defendants be ousted from the said 
offices and that the relators be put in possession thereof. 

His Honor gave judgment in favor of the relators of the 
plaintiff, that the defendants be ousted from the possession of 
said offices and the relators be put in possession, &c. From 
this judgment the defendants appealed. 


Lussell, Shipp & Bailey, Howle, Badger and Haughton, for 
appellants, submitted. 

CAN THE LEGISLATURE CHANGE THE CONSTITUTIONAL ELECTORAL 
QUALIFICATION ¢ 

That the General Assembly has no such power is so manifest 
that it is surprising that the question should ever have been 
raised. Yet authorities are abundant. 

Rison v. Farr, 2th Ark., 161; Wesconsin v. Walliams, 
5th Wisconsin, 308; St. Joseph & D.C. BR. RB. Co. v. Bu- 
chanan county, 89th Missouri, 585; Davies v McKerby, 5th 
Nevada, 169; McClafferty v. Guyer, 59th Penn., 109; Page 
v. Allen, 58th Penn., St. R., 338, 347; Zhomas v. Hwing, 1st 
Brewst. 103. But the question is, has the Assembly under- 
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taken to change the constitutional qualification? This carries 
us to the question: 


DOES THE POWER TO SELECT MUNICIPAL OFFICERS RESIDE IN THE 
VOTERS OF THE CORPORATION QUALIFIED ACCORDING TO ARTICLE 
VI, secTION 1? 

The power of appointments by art. 3, sec. 10, is expressly 
prohibited to the General Assembly. The General Assembly 
cannot exercise this power in any case or in any shape, whether 
the office be created by the Constitution or by statute. Clark 
v. Stanly, 66 N.C. 

Says Reavg, Judge, in People exw rel Nichols et al. v. McKee 
et al., “ reading the whole Constitution, and without any hyper- 
criticism, it is plain, that such officers as are not elected by the 
people at the polls—and most of them are so elected—are to 
be appointed by the Governor, except the immediate officers of 
each branch of the Legislature and the immediate officers of 
the Supreme Court.”’ 

According to the settled doctrines established in this line of 
cases, Clark v. Stanly, 66 N.C.; People ew. ret. Nichols v. 
McKee, 68 N.C.; People ex. rel. Walker v. Bledsve, 68 N. C.; 
People ex rel. Badger v. Johnson, 68 N. C.; People ex. rel. 
Rogers v. McGowan, 68 N. C.; North Carolina ex. rel. How- 
erton v. Tate, 68 N. C., the power is in the Governor, or in 
the people. Either view is sufficient for the defendants in 
this action. 

The Legislature cannot do by indirection what they cannot 
do directly. They cannot delegate the power of appointment. 
But it will not be denied that if they can change the constitu- 
tional qualification, as this act does, there is no limit to their 
discretion or their will. They may establish woman suffrage, 
educational qualification, elect a class of persons to whom they 
commit the power of electing officers or select the officers 
themselves. All this must be conceded to the Legislative 
power if the claim of plaintiffs is admitted. There is no mid- 
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dle ground. The power is in the Governor, the Legislature or 
the people. Plaintiffs’ case can be sustained on no principle 
save the absolute sovereignty of the Legislature over munici- 
pal corporations, and the absence of all organic restraints ex. 
pressed or implied upon its supreme will. And this power 
is sought to be derived by invoking the well settled principle 
that, the power to create involves the power to destroy, and 
that municipal corporations being the creature of the Legisla- 
ture are, in general, subject to its authority. This is not de. 
nied. But we submit that our Constitution restricts this gen. 
eral power in the matter of selecting municipal officers; and 
that is the question to be decided. The power of Legislative 
appointment is sought to be derived from Art. 8, Sec.4: “The 
Legislature shall provide for the organization of cities and 
towns.” Does this grant of power carry with it authority to 
reverse the whole order of things as established by the Con- 
stitution, to make the Legislature the depository of the ap- 
pointing power against the general policy and express inhibi- 
tions of the instrument, and to deprive the people of cities 
and towns of local self-government? Or does it mean simply 
what it says, that the Legislature shall organzze cities, that is 
perform the ordinary and necessary acts of the legislation, 
create the offices, fix the salaries, prescribe the duties of officers, 
lay off the city into proper divisions, and generally to prescribe 
rules and regulations for the municipal government? Mark 
the connection: “The Legislature shall provide,” &c., and 
‘‘ restrict the power of taxation, assessments, borrowing money, 
contracting debts and loaning their credits’”—showing that the 
idea of the draftsman was to provide for the establishment, 
creation and supervision of these local governments without 
ever supposing that he was interfering with the other parts of 
the Constitution which fix the appointment of officers, or by 
irresistible implication leave their election to the reserved 
rights of the people. This is precisely analogous to the point 
decided in People ex. rel. Welker v. Bledsoe, 68 N.C. There 
the argument was’made that, as the Constitution conferred 
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power on the Legislature to provide for the “ conduct” of 
State’s prison, this carried the power of appointing directors 
of the prison. The contrary was held by this Court. The 
Court stated the distinction as above. 

But it is objected thatthe suffrage clause, Art. VL, sec. 1, 
applies only to State and county elections, This objection is 
plainly answered by the Constitution itself. That this clause 
establishes a general and universal electoral qualification, ap- 
plying to townships, to towns, cities, villages and other muni- 
cipal divisions less than a county, is conclusively shown by sec. 
5 and by sec. 7 of Art. VII. Of course the residence qualifi- 
cation, when the election is for a township or city, applies only 
to actual residents in the township or city. The qualified 
voters of the county cannot vote in the city election any more 
than they can go into a township, outside of their own, and 
vote ata township election. Whether the thirty days in the 
county can be construed to require the same length of domicil 
in the township or city, or whether the residence in the State 
and county for the twelve and one months respectively, and 
actual residence in the township or city on. the day of election 
constitute a full suffrage qualification, it is not material here to 
inquire. Will it be said that the “qualified voters” in sec. 7, 
Art. VII, mean such persons as the Legislature may declare to 
be qualified? Ifso, then the section furnishes no guarantee 
against the evils to remedy which it was intended; because it 
will only be for the Legislature to exclude those who are op- 
posed to contracting the debt and leave It to be voted on by its 
promoters and advocates! But the same claim may be set up 
with the same propriety in reference to the township clause, 
sec. 5, Art. VII. Yet who doubts that the “qualified voters” thus 
mentioned refer directly to the suffrage clause, sec. 1, Art. VI? 
Some things are too plain to be argued. 
DOES THE UNCONSTITUTIONALTIY OF THE ACT VITIATE THE ELEC- 

TION ? 
The rule is well settled that mere irregularities in the poll 
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occasioned by failure of election Judges to observe the directory 
clauses of the statute, do not affect the validity of the election. 

It is equally conceded that the reception of illegal votes or 
rejection of qualified votes does not per se vitiate the poll. To 
have this effect it is ordinarily necessary that it should appear 
that such unlawful votes received or such lawful votes rejected 
would have changed the result. But when upon a canvass of 
the whole return the Court sees that lawful votes have been 
rejected or unlawful votes received to such an extent as to 
throw a cloud over the result and to make an accurate canvass 
impossible, the pul! must be set aside. 

In the language of Judge Tuompson in Thompson v. Ewing, 
1 Brewst., 107, ‘ when the conduct of election of officers 
(though actual fraud be not apparent) amounts to such gross 
and culpable negligence, such a disregard of their official duties 
as to render their doings unintelligible or unworthy of cre- 
dence and the result of their action unreliable’—in all such 
cases the election is void. It was said in People v. Cook, 8 
N. Y., 69, should the ballots be partially destroyed or the 
boxes be partly crammed so as to render it impossible to ascer- 
tain the number of genuine ballots, the whole should be rejected. 
So in the leading case of the Scranton Borough election, Bright. 
Lead. Cases, 455, it is said: “If it appear that an erroneous 
rule was adopted which did improperly keep legal voters from 
voting or which prevented legal voters from offering their 
votes, it would be an undue election—more clearly, however, 
to be set aside by the Court if, under the evidence, it be reason- 
ably probable that if such votes had been received the result 
would have been different or have been left in doubt.” 

All the authorities seem to agree that if the irregularity is 
such that the errors cannot be accurately corrected, or such as 
to cast the result into doubt and confusion, the poll must be 
vacated. Lvttlefield v. Green, Brightley, 493; Mann v. Cas- 
sidey, 1 Brewst., 60; Weaver v. Green, Ibid, 140; Battery 
v. Megany, Ibid, 162; G@rbbons v. Sheppard, 2 Brewst., 1; 
Harper v. Greenbank, 1 Brewst., 189. This principle is re- 
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cognized and assumed in Platt v. People, 29 Ill., 72. Nowis 
our case one where the rejection casts the result in doubt and 
confusion? And does it appear that such rejection in all rea- 
sonable probability changed the result 

Look at the facts here: In the 1st Ward, out of 397 voters, 
Relators received @ majority of the 160 votes cast; in the 2d 
Ward, out of 360 voters, Relators received a majority of the 
193 votes cast ; in the 83d Ward, out of 2,800 voters, Relators 
received a majority of the 300 votes cast. Ont of 3,600 voters, 
653 votes were cast. Where were the other 2,987 qualified 
voters? True the case shows that a part of the Respondents 
ignored the election and advised against it; but who can say 
how many qualified electors had come into the city in the pre- 
ceding 90 days? Who can say how many had moved from one 
ward to another? Whocan say how many had moved from 
one block to another? Whocan say how many had not re- 
sided continuously in one lot or yard? The case shows that a 
large part of these people were colored, and all of them were 
inhabitants of a commercial city—the former just rescued from 
slavery and transitory in their habits—all of both races subject. 
tothe mutations of life incident to residence among 4 com- 
mercial population. These things the Court will take notice 
of judicially. Does it require any stretch of the imagination 
to see that enough were thus unlawfully disqualified to have 
changed the result? How many would it have taken to change 
the result the case does not show—it only states that relators 
received a@ majority of the votes cast, which (that is, the num- 
ber of votes cast,) is in the First and Third Wards, less than a 
majority of the votes in each ward. Ifrelators were elected 
by a bare majority, then, of course, one or two votes in each 
ward would have changed the result. Even supposing that 
relators received all the votes cast—a most violent and unrea- 
sonable presumption—it is easy to see that a proscription like 
this, applying to large classes of citizens, whose number no 
man knows or can ascertain, could, and most reasonably did, 
change result. Take, for example, the Third Ward: Out of 


208 IN THE SUPREME COURT. 
THE PEOPLE of N. C. ez rel. VAN BOKKELEN ef al. v. CANADAY et al. 


2,800 voters only 300 voted. Whocan say that there were 
not 300 others disfranchised ? So that when upon the settled 
principles apply to lawful and regular elections, this one was 
invalid. 3 

But no such rules can apply to a case like ours. In case 
the irregularity is not an incident to a lawful election, but the 
election is based npon and owes its very existence to the un- 
lawful element. Oursis a case where the Constitution having 
established the electoral body, the Legislature undertakes to 
change it, and proceeding on an assumption of its power to do, 
ordains another and a different body, excluding a part contrary 
to the Constitution. 

Suppose the act had excluded all white men and declared 
that only colored persons should be entitled to register and 
vote. Would the Court wait to enquire whether there were 
enough whites to have changed the result? And would it be 
said that these whites shonld have tendered their votes and 
have had witnesses to prove it? Is there no difference be- 
tween an improper exclusion of voters in a lawful election con- 
ducted on lawful principles and a systematic, collosal proscrip- 
tion of lawful electors proceeding from the mandate of the act 
to which the election owes its existence ? 

An election begun and held with the avowed purpose of 
taking the sense of a part only of the electoral body—with 
{ull notice to the rest that they are to be ignored. Does it 
stand on the same ground with a legitimate and regular elec- 
tion in all respects unexceptionable save that by mistake or 
fraud a stated number of persons were improperly rejected / 
Take an example: Our Constitution, Art. VII, Sec. 7, pro- 
vides “that no city shall contract a debt unless by a vote of a 
majority of the qualified voters therein.” Suppose the Legis- 
lature should order an election under this clause and direct that 
the question should be submitted to the that part of the elec- 
tors residing on the west side of the river, while those on the 
east side shall not vote! Would it be gravely contended that 
this election is good unless the disfranchised voters tendered 
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their votes somewhere and to somebody and then established by 
proof that there were enough of them so offering to vote, and 
that they would have voted in such a way as to have changed the 
result? Would any Court hesitate to say, the law itself being 
in its very terms unconstitutional and void, conferred no power 
upon the poll holders and to declare the election a nullity 4 
Suppose the Legislature should provide that the electors of 
Brunswick should elect a sheriff for New Hanover or that the 
electors of Wilmington township should elect Commissioners 
for the county of New Hanover? If the position contended 
for by the relators be the true one, then these elections could 
not be assailed unless the disfranchised voters tendered, were 
rejected and then proved that their votes would have changed 
the result! eductio ad absurdum. 

Innumerable cases may be supposed as showing the fallacy 
of applying the ordinary rules of counting and canvassing re- 
turns—rules adopted for the purpose of correcting the errors 
and frauds of election judges without affecting the legal votes 
actually cast—to an election held upon a foundation of ille- 
gality, created by an unconstitutional law, and operating upon 
a part only of the electoral body. Suppose the Legislature 
should change the Constitutional qualification, so that only the 
men over 50 years, and all the women and female children 
should vote, and under such an act an election is held. Ac- 
cording to the position maintained by the other side, this elec- 
tion would be good until it was made to appear that the quali- 
fied voters under 50 years offering to vote, being added, and 
the female voters being substracted, the result would have been 
changed. After this, illustration is fruitless. 

When an erroneous rule is adopted by the election judges, 
operating to exclude a class of qualified voters, they are not 
required to go through the vain and empty form of tendering 
their votes. Scranton cases, ante. But here the voter who 
tendered his vote, not having the qualifications prescribed, was 
subject to indictment. The act of 20th December, 1870, 
sec. 4, in the matter of the penalty denounced against any one 

14 
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“‘ offering to register, not being entitled,” is not. repealed by, 
because not inconsistent with, the act of 1875. So that all 
these disfranchised voters would have been exposed to crimi- 
na} pains and penalties had they offered their votes. True, it 
may well be said that, as to lawful electors, the penalty was 
void. But every man is not a Constitutional lawyer ; and what 
better is calculated to deter a citizen from the exercise of his 
rights than a criminal penalty denounced against the attempt? 
Ts the citizen to run the gauntlet of a criminal prosecution in 
order tu put himself in a position where he can assert his 
rights 2 

In this case, besides the exclusion by reason of the uncon- 
stitutional tests imposed, it is to be observed that a large part 
of the voters resident therein, are excluded from all rights to 
register or vote. ‘Twenty-five blocks—an area as great as 
of the first or second ward—are totally shut out from all par- 
ticipation in the election. The number of qualified voters thus 
disfranchised, the case does not state. If we are to surmise 


from what does appear in the case stated—and this is the only 
way of estimating the number—it would appear that some 


three hundred or three hundred and fifty electors are thus ex- 
eluded. This excluded territory is larger than the second 
ward and but one block smaller than the first ward. They 
contain, the former three hundred and sixty and the latter 
three hundred and ninety-seven voters. Where should these 
electors have offered to vote? No place was provided. They 
were absolutely and entirely excluded. This of itself takes 
this case out of the ordinary rules and doctrines applying to 
elections, and establishes that this was ‘in no sense an election 
by the qualified voters of the city, but simply an attempt to 
delegate to certain favored individuals the power of selecting 
municipal officers. ‘To show the efiect of legalizing this exclu- 
sion by running out the principle to its natural and inevitable 
results, would be superfluous. To the suggestion that the act 
does not exclude these twenty-five blocks, we answer that the 
act plainly divides the third ward into four precincts and ex- 
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boundaries of these precincts, if not for the purpose of em- 
bracing the voters within the boundaries? True, in other sec- 
tions reference is made only to the block, the lot and the ward. 
To have inserted in every place after the word “ ward,” when 
used in connection with the act of registering or voting the 
words: “and (if such voter resides in the third ward) in the 
precinct in which he offers to vote”--wonld have been more 
explicit, but it was not necessary. The act must be con- 
strued together so as to make all of it stand. To say that a 
voter living in the fourth precinct could vote at the other end 
of the city in the first precinct, is to make nonsense of the sec- 
tion which prescribes the boundaries of the precincts. 

In People v. Hastings, 29 Cal. 449, it is held that as the 
Constitution provides that the assessors should be elected by 
the qualified voters of the town in which the property is 
situated, an assessor elected by a district embracing a more 
extended area than the town had no authority, and the tax itself 
was void. So grossly unlawful did the Court seem to regard 
this sort of an election that they disregarded the officer’s title 
even in a collateral proceeding. A forteorcisitanullity when 
the constitutional division is split and the election given to a 
fraction of the electoral body. 

This identical question is settled by a well go: sidered opinion 
of this Court. Perry v. Whitaker, T1 N. C. Rep. That 
case is “on all fours” with ours as to the effect upon the elec- 
tion of excluding a class of voters from the rights of the ballot. 


SUPPLEMENTARY BRIEF. 


People v. Hulbert, 24 Mich. ; Const. of Michigan, Art. 15, 
sec. 14, provides: ‘Judicial officers of cities and villages 
shall be elected, and all other such officers shall be elected or 
appointed at such time and in such manner as the Legislature 
may direct.” Art. 15, sec. 13, is the same as the clause in our 
Const, Art. 8. sec. 6: “ Legislature shall provide for the 
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incorporation (this word in our Constitution is omitted) and 
organization of cities and villages and shall restrict,” &c¢. Ours 
was evidently copied from that. 

Constitution of Michigan contained no express inhibition on 
Legislative appointments nor any “reserved rights ” clause as 
does ours. Legislature of Michigan, by an act amending the 
charter of Detroit, appointed certain persons to fill the muni- 
cipal offices. The Supreme Court of Michigan decides that 
the act is void because contrary to the sp7rzt, and meaning, 
and scope, and polzcy, of the Constitution. 

‘The opinions of Chief Justice Campsexy, and Judge Cooty 
‘assert broadly the right of local self-government in the corpo- 
rators of cities and villages, and deny that anything but an 
express grant of Legistatwe power van take it away. 

The power to control the selection of municipal officers as 
conferred by the authority te “ organize” was not claimed by 
counsel on the argument, nor was it deemed worthy of notice 
by the Conrt. 

When a Constitutional provision is borrowed from a sister 
State, the construction given to it by the judiciary of such 
State is high authority as to its meaning. Langdon v. Apple- 
gate, 5, Ind. 327. | 

So has the Supreme Court of the United States held that 
the construction given by the State judiciary to their own Con- 
stitution is binding on the Federa] Courts. 5 Cranch, 222; 
9 Cranch, 87; 12 Wheat, 153, 166; 5 Pet. 151; 7 How. 
767; 2 Cush., 189; 4McLean, 488 ; 1 Black 436. 

“ Optimus interpres rerum usus.” Cool. Const. Lim 35. 
The Constitution must be constrned according to the thoughts 
which rt eepresses which must be arrived at not only in the 
light of its language, but also its history, its policy and the 
condition of and political usages of the State. Legislation 
which vontravenes them is void. Marbury v. Madison, 1 
Cranch 13%. Gibbons v. Ogden, 9 Wheat., 188. Newell v. 
People, TN. Y., 97. 1 Doug., Mich., 354. 2 Mich., 
587. 5 Mich, 538. 7 Mich. 345. 11 Mich. 120 and 
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139, State v. Underwood, 63 N.C. Rep. Maize v. State, 4 
Ind., 342. : 
The general scope and purport of the Constitution is to. 
make all officers elective by the electors of the locality com- 
prised in the election District. ‘The elective franchise, whether 
derived from the Constitution or an inherent right reserved to 
the people in so far as not. restricted by the Constitution in 
express terms, cannot be interfered with by the Legislature 
beyond merely regulating the formal details of its practical 
exercise. | 

Art. XIV, sec. 5, of the Constitution eupports the view taken 
by this Court in the namerous cases here cited as fixing the 
power of Gubernatorial appointment or popular electior. 
Here the Constitution divides the “ offices in this State” into 
two classes, recognizing no others, to-wit: Those appointed by 
the Governor and those elected by the people. 

Sec. 16, Art. IT, of the Constitution recognizes counties, 
cities and towns as political entities in the political divisions of 
the State. 

The Ordinances of the Convention of 1868 amending the 
eharter of Wilmington and Raleigh conclusively show that the 
framers of the Constitution thought the snffrage clause, Art. VI, 
sec. I, applied to cities and towns. These give us a cotempo- 
raneous construction placed upon the Constitution by the body 
which formed it, and the people ratified it with notice of this 
construction. 


THE ELECTION WA8 VOID. 


In the ease of Fort Dodge City School District v. the Dis- 
trict Township of Wakansa, 17, Iuwa 85, it wae distinctly 
held by the Supreme Conrt of Iowa—a high authority—in an 
opinion delivered by Chief Justice Wricut and concurred in 
by Judge Dixion, one of the most profound and accomplished 
lawyers in America—that, when the notice of an election, 
instead of providing for taking the vote of all qualified elec- 
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tors, provided for a vote by only a portion thereof, the electron 
was void, although the votes thus excluded were not enough to 
have affected the result. The reasoning of the Court is 
pointed, forcible and conclusive. | 

People v. Maynard 15, Michigan 463. The Legislature 
attempted to lay off a new county, bnt so arranged the voting 
precincts, &c., so as to exclude a part of the electors: eld, 
the act was void and no county was established. 

Lanning v. Carpenter. 20 N. Y. 447. The Legislature 
attempted to lay off a new county comprising parts of two 
Senatorial Districts, so that the people of the new county could 
not vote in either District : Held, the act was void. 

Attorney General v. Supervisors of St. Clair, 11, Michigan 
63. The Legislature submitted to the vote of the people the 
question of moving the county seat, but so arranged the voting 
places as not to give the electors in a certain locality a chance 
to vote at all: Held, the act was void—without regard to the 
number of voters excluded, or whether their votes could have 
changed the result. 

Kinney v. City of Syracuse, 30, Barbour 364. <A part of 
Syracuse was incorporated in the town of Dewitt, but not 
attached to any election precinct in the latter town, so that the 
electors of this detached section could not vote in Syracuse 
because they were no longer residents, and they could not vote 
in Dewitt because not attached to any precinct: eld, to bea 
fatal objection to the validity of the act, which was declared 
void. The same principle by implication is decided in Aam- 
say v. People, 19 N. Y. 41. 

The case of the State of Wiscon. ex. rel. Knowlton v. Wit- 
liams, 5 Wis. 308, settles this question so far as authority can 
settle anything. The residence qualification in the Constitu- 
tion of Wisconsin is twelve months in the State. The Legisla- 
ture ordered an election to be submitted to the “ qualified 
electors of the county of LaFayette” with a provision that 
“no person shall be deemed qualified to vote wnless he shall — 
have resided in the town where he offers his vote at least thirty 
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days previous to the election: Held, That the Legislature 
might provide that electors should vote only in the town 
where they reside because this would only be to prescribe man- 
ner and place, where and how the rights should be exercised ; 
but to add a residencezqualification not mentioned in the Con- 
stitution is a violation of that instrument. The act author- 
izing the election being in this respect unconstitutional, the elec- 
tzon 7s void. ‘The question is whether the legal voters have 
had an opportunity to express their wishes. If the act had 
submitted the question to the legal voters of the county, then 
& most material question of fact might have arisen in regard to 
the qualifications of those whose votes were refused by the 
inspectors of election. But the act in question, in express 
terms, prohibited persons from voting although they had all the 
qualifications which the Constitution requires. They, ¢here- 
fore, were not allowed by the act to vote, and if they had 
offered to do so their votes would have been rejected. It 
follows that the legal voters of the county had no opportunity 
to vote.” And the court says in positive words, that it makes 
no sort of difference whether they tendered their votes or 
whether their votes might have changed the result. 

To the same effect and affirming the same principle is 
Denver City R. BR. Co. v. Buchanan, 39, Missouri 485. The 
Constitution of Missouri fixes a general electoral qualification 
as does ours. The Legislature in submitting the question of 
subscribing to stock in a Railroad required the voter to he a 
tax-payer: eld, That the attempt to depart from the con- 
stitutional qualification vitiated the act and rendered the elec- 
tion void. 

Page v. Allen, 58 Pen. St. R. 338, 847. The expression of 
one thing in the Constitution is the exclusion of things not — 
expressed. Lord Bacon’s remark that “as exceptions weaken 
the force of a general law, so enumeration weakens as to 
things not enumerated,” expresses a principle of common law 
applicable to the Constitution which is always to be under- 
stood in its plain, untechnical sense. In electors is vested a 
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high, and to freemen a sacred right of whieh they cannot be 
divested by any but the power which established it. ‘The Leg- 
islature must prescribe necessary regulations as to the plans 
made, manner and whatever else may be required to insure its 
fall and free exercise. But these regulations must be subor. 
dinate to the right the exercise of which is regulated. The 
right mast not be impaired by the regulation. It must be reg- 
ulation purely, not destructive. ‘As a corrallary to this, no 
constitutional qualification of an electur can in the least be 
abridged, added to, or altered by legislation or the pretense of 
legislation.” No regulation can be valid which will have the 
effect to increase the residence as fixed by the Constitution. 

‘A law intended to take away or unnecessarily postpone or 
embarrass the right of an elector will be set aside as nnconsti- 
tutional.” The Constitution of Pennsylvania required ten 
days residence previous to the election. The registry act re- 
quired registration to be ten days before the election and 
allowed only those to register who had resided ten days—thus 
making the residence twenty instead of ten days: eld, The 
act to be void for this reason. 

Bill of Rights, sec. 10. How can an election be free when 
a part of the voters are driven from the polls by a Legislative 
exclusion # 


Strange and. Smith & Strong, contra. 

The act of the General Assembly of February 3, 1875, 
amending the eharter of the city of Wilmington, section 11, 
contains these words: | 

“Every male person twenty-one years old and upwards, shall 
be entitled to registration, who shall have resided twelve 
months inthe State and ninety days next preceding the elee- 
tion, in the lot, the block anJj the ward in which he resides at 
the time of applying for registration, and no other person shall 
be so entitled.”,— Act 1874-75, chap. 48, sec. 11, p. 467. 

The validity of this clause is called in question by defendants 
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and the power denied to the General Assembly to superadd 
any further qualifications of the elector than such as are con- 
tained in the 6th article of the Constitution, in providing for 
the organization of municipal corporations, as directed in article 
VIII, sec. 4. 

In opposition to this construction of the Constitution, and in 
support of the power exercised, requiring a residence of ninety 
days preceding an election in the ward, block and lot whereon 
the voter resides as a condition of voting, for the relator it is 
insisted : 

I. The 6th article of the Constitution, so far as it relates to 
residence, is confined to such as vote in State and county elec- 
tions, in the choice of oflicers of those political divisions of the 
State contemplated in the Constitution itself. 

If. The entire territory of the State is divided into counties, 
and the Constitution further provides for a division of counties 
into townships. These are the only political communities 
recognized therein as necessary in the working of the ma- 
chinery of the State government. 

Iii. And even in the sub-division into townships, it is ap- 
parent that resedence in a township is an essential condition of 
the right to vote in a township election, from the language used 
in Article VII, sections 5 and 7. ‘Township officers are to be 
elected “ by the qualified voters thereof” and debts can be 
made and taxes levied, except for necessary expenses, only “ by 
a vote of a majority of the qualified voters therein.” It is 
thus manifest that persons who have resided twelve months in 
the State and thirty days in the county, cannot vote in a town- 
ship election unless they have the further qualification of actual 
residence in such township. If county veters could vote in 
township elections upon the possession only of the qualifica- 
tions prescribed in Article VI, such townships would cease to be 
distinct political communities, -_ inextricable confusion and 
' disorder would follow. 

IV. The same principle, by the express words of Article VII, 
section 7, is applicable to cztzes and other municipal corpora- 


218 IN THE SUPREME COURT. 


THE PEOPLE of N. C. ex rel. VAN BOKKELEN et al, v. CANADAY et al. 


tions, and resedence in them is a pre-requisite to the right to 
vote. 

V. Cities and municipal bodies, other than those mentiored, | 
and into which the whole State is, under the Constitution, to 
be distributed, are to be formed and organized by the General 
Assembly under the express requirement of Article VIII, sec. 
4, which declares it to be “ the duty of the Legislature to pro- 
vide for the organization of cities, towns and incorporated vil- 
lages, and to restrict their power of taxation,” &c. The power 
given is unlimited, and the duty positive to provide a govern- 
meut and define its powers and duties for such of these corpo- 
rations as the public intere-t may require to be formed. The 
act, when within the power of the Legislature, proves the fun- 
damental law of their respective organizations. 

VI. As residence isa necessary condition of the right to vate 
in such municipal bedies formed by law, the period of that 
residence must be left to the discretion of the General Assem- 
bly to prescribe, and such residence for one or more months, 
when so required, is not only not in conflict with the Consti. 
tution, but in harmony with its provisions and its spirit. 

VIL. If the right to vote is given to every person who may 
reside in the city on the day of election, (and not otherwise 
disqualified), there could be no registration made in advance of 
such election as required by Article VI, sec. 2, inasmuch as 
necessarily such residence would then have to continue from 
such registration to the day of such election, an interval to be 
defined in the act itself. 

VIII. If any county voter could have made himself a voter 
in a city by removing into such city on the day of election, 
not only would registration be impracticable, but stable and 
sound government would be impossible, and all the securities 
and safeguards of rights of person and property be destroyed, 
a result not contemplated by the Constitution. 

IX. The General Assembly then must have power to mould 
and fourm these governments according to its own judgment 
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and discretion, except as restrained by the Constitutions of the 
State and of the United States. 

X. The Constitution, superseded by that now in operation, 
conveys no distinct power to the General Assembly to or-. 
ganize cities and towns, and these have been formed according 
to its discretion. The present Constitution declares all powers, 
not granted, to be retained by the people, and hence it became | 
necessary to delegate the power conferred in the Article VIII, 
sec. 4, and enjoin its exercise as a duty. Thus under the 
present, as under the former Constitution, the power of the Gen- 
eral Assembly over cities and towns is full and complete, ex- 
cept as controlled by restrictions, to be found in the Constitu- 
tion itself, | 

XI. The same construction seems to have been given by the 
very Convention which framed the organic law of the State in 
the passage of an act amending the charter of the city of Wil- 
mington, ratified March 14th, 1868. Ordinances of Conven- 
tion,uses, 1868, chap. 48, page 87. 

This act recites in its preamble the incompatibility of certain 
provisions of the charter, then in force, and which had been 
ratified February Ist, 1866, with the new Constitution, then 
being formed, and proceeds to repeal certain clauses in the 
charter which required a free-holder in the city, of $1000 value 
ag a qualification for the office of Mayor and Alderman, and a 
freehold qualification. Seetion three then directs an election 
to be held for Mayor and Aldermen,” which election “shall 
be in conformity with the provisions of this ordinance and in 
the manner prescribed by the 17th section of the before men- 
ioned act of incorporation.” 

To ascertain the force and effect of this clause, reference 
must be made to the act of February 1, 1866, entitled “ An 
Act to incorporate the inhabitants of the town of Wilmington. 
Private Laws of 1866, chap. 2, p. 27, section 17, declares the 
qualifications of the candidates and the voters at such elections 
shall be the same which are required of such persons by the 
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previous provisions of this act.” Ibid, page 39, section 8, pre- 
scribes the qualifications for office, and section 4 those of voters. 
The latter declares: “ No person shall be entitled to vote for 
Mayor and Aldermen, unless he shall be qualified and entitled 
to vote for members of the General Assembly of this State, 
and shall have resided for six months next preceding the day 
of election within the corporate limits of said city, nor shall 
any person be entitled to vote for ** Aldermen of any particular 
ward, unless he shall have resided in such ward for 30 days 
newt before the day of election.” 

Following this interpretation, the General Assembly at its 
session of 1870~71, chapter 24 of the acts of that session, 
passed a general law for the governmeut of incorporated cities 
and towns, and contines the right of voting to such only as 
have, previous to any election, “resided 90 days within the 
corporation and 10 days within the ward in which he desires 
to be a voter.” Battle’s Revisal, page $24, section 9. 

Thus we have a contemporaneons construction put upon the 
Constitution by the very Convention which frained it, and 
while it was in the very process of furmation, and a ratification 
ot the Constitution as thus interpreted by a popular vote. 

‘The same construction has been put upon it by successive 
Legislatures in a series of acts extending over years, and not 
until now jadicially questioned, organizing cities and town, and 
even in the very law under whose operation the detendants 
now hold their official positions, It is submitted that the mat- 
ter is thus settled. | 


Reape, J. Onr government is founded on the will of the 
people. Their will is expressed by the ballot. The ballot em- 
braces every citizen twenty-one years old, who has had a resi- 
dence in the State for twelve months and in the county where 
he offers to vote, for thirty days. There is no other qualitica- 
tion required. Property qualification for voters and _ oftice- 
holders, which our former Constitutions required, and which 
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many thought important, have passed away, and are now re- 
garded as antiquated. Not only is freedom to vote and hold 
office secured in our present Constitution, but it is so imbedded 
in the hearts of the people that it was thought necessary to 
stipulate against any interference with it by a contemplated 
Convention to alter the Constitution. The act of the last 
General Assembly calling a Convention has a provision that 
the Convention “shall not require, or propose any educational 
or property qualification for office, or voting,” and requires the 
delegates to take an oath to observe it. 

Whether that is wise or unwise, the Court can give no 
opinion. Our province is to expound the Constitution and 
laws as they are made, and not to make them. 

The Constitution provides that every male person twenty- 
one years old, resident in the State twelve months, and in the 
county thirty days, shall be an elector—-Art. VI, sec. 1. An 
elector for what? ‘The Constitution does not say for what. 
Does it mean elector for President, or for members of 
Congress, or for Governor, or for Judges, or for members of 
the General Assembly, or for county officers, or for township 
or town officers, or for what else? There it stands by itself, 
without explanation—that every such person shall be an elector 
—a voter. It evidently means to designate those persons as a 
class, to vote generally whenever the polls are opened and elec- 
tions held for anything connected with the general govern- 
ment, or the State or local governments. Just asa class of 
persons are designated as qualified for jurors. 

And so in Art. VII, sec. 1, it is provided that all county elec- 
tions shall be by “the qualified voters thereof.” But who are 
they? There is no way of determining except to look back to 
the class designated above. : 

And so the 5th section provides, that townshzp elections 
shall be by the “ qualified voters thereof.” And we have to 
look to the class to find out who they are. 

And so Art. VII, sec. 7, provides that no county, czty, town, or 
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other municipal corporation shall contract any debt, &e., 
unless by a vote of a majority of the “qualified voters 
therein ;” and we have to look to the edass to find who they 
are. | 

Here counties, cities and towns are grouped together; and 
so are their qualified voters. And except in this way there 
are no qualifications prescribed for voters in cities and towns. 
But cities and towns, like counties and townships, are parts 
and parcels of the State, organized for the convenience of local 
self-government. And the qualifications of their voters are 
the same. It follows, that the General Assembly cannot in 
any way change the qualifications of voters in State, county, 
township, city or town elections. 

Aud yet the act, which we are considering, requires a resi- 
dence of ninety days, instead of thirty. And if ninety days 
may be required, a year, or years, may be. And so, in many 
of our young and growing towns, a majority of the citizens 
may be excluded, and the government given to “ the oldest 
inhabitants ;” or, if long residence may be made a qualifica- 
tion, so it may be made a disqualification, and then the gov- 
ernment may be given to the youngest inhabitants, And 
so, if these qualifications may be added, then any others 
may; just as we find that in one of the town charters 
granted by the last General Assembly, it is provided that, 
in addition to the citizens of the town, all persons who have 
lived in the county twelve months “and who own taxable real 
estate in said town, who have paid all the taxes,” &c., shall be 
allowed to vote. Acts of 1874-5, chap. 157, private laws. 
Surely the Legislature had no power to put any portion of the 
people of the State under such a government. If they can do 
that, then they can put Wilmington under the government of 
the land owners of New Hanover county. 

For illustration: a man presents himself at a town election 
and says, I have voted in the State election, in the county elec- 
tion, in the township election, and now I want to vote in the 
town election, where I have lived thirty days. His vote is re- 
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jected, because he has not resided there ninety days. In vain 
we look in the Constitution for any such qualification. The 
General Assembly has disfranchised him, and that in a case 
which comes much nearer home to him than any other elec- 
tion; for the town government affects his business, trade, 
market, health, comfort, pleasure, taxes, property and person. 

We are of the opinion that the qualifications for a voter in 
a city or town are, citizenship, twenty one years of age, twelve 
months’ residence in the State, and thirty days in the city or 
town. 

II. Again: The act provides that before an election there 
shall be a registration of voters, and only those who register, 
can vote. The first ward is made a registration and election 
precinct ; and so with the second. The third ward is divided 
by metes and bounds, into four precincts. Of course every 
voter must register in the ward and in the precinct where he 
lives, and in no other, and must vote where he registers, the 
object being to prevent fraud by “repeating.” But a large 
portion of the third ward—on the west side of the river— 
was, by mistake probably, not included in any of the precincts. 
And of course they cannot register or vote. And Perry v. 
Whitaker, 71 N. C. Rep., is an express decision that that 
makes an election void. 

Indeed, it world seem that the registration provision for 
such parts of the city as are embraced, are so impracticable as 
to amount to the disfranchisement of the voters. 

The Constitation ordains that the General Assembly shall 
provide for the registration of voters, and that no one shall 
vote without registration. Art. VI, sec. 2. This means that 
the General Assembly shall provide the conveniences and 
necessaries, so that the voters can register. It is to facilitate 
the exercise of the right of the ballot; and not to defeat it. 
It is true that this includes the power and the duty to throw 
such guards around, as will protect the ballot from fraud. And 
therefore our general election law provides, that when a voter 
offers to register, or vote, he may be challenged, and required 


224 IN THE SUPREME COURT. 


THE Prope of N. C. ex rel. VAN BOKKELEN et al, v. CANADAY et al, 


to take an oath as to his qualifications. And soin our general 
law regulating town elections. (Battle’s Revisal.) 

There can be no objection to that, and it prevents no man 
from voting, and puts him to no ineonvenience. If a man will 
swear that he has the qualifiéations, then he can register and 
vote; unless it can be proved against him that he is not en- 
titled. And in that case he can be rejected. But the act un- 
der consideration is framed upon the idea of making the ballot 
as difficult as possible. Indeed it makes it impracticable. It 
provides that “any elector may, and it shall be the duty of the 
registrar to challenge the right of any person to register, known 
or suspected not to be lawfully entitled to register; and when 
such challenge shall be made, it shall be the duty of the regis- 
trar to require such person to prove to the satisfaction of the 
registrar the fact of his being of lawful age to vote, the fact of 
his residence for twelve months in the Sate, and for ninety 
daysin the lot,” &c. It will be noted that any bystander may 
challenge the voter without proving anything against him, and 
the voter is not allowed to swear to his qualifications; but he 
must prove them by the oaths of vthers, and these others must 
be known to the registrar, and the registrar must be satisfied. 
Now, how is it possible for persons who move into Wilmington 
from other counties in the State to get witnesses from a distance 
known to registrars in Wilmington to prove their ages and 
their residences? It is impossible. It 1s a practical denial of 
the right to register and vote. 

IiJ. It has been already said that towns and cities are but 
parts and parcels of the State for the eonvenience of local self- 
government, and that the voters, and the rights of voters, are. 
the same as in the State government. A fundamental princi- 
ple in the State government is, that representation shall be ap 
portioned to the popular vote as near as may be. Large coun- 
ties and large districts shall have more representatives than 
small ones, so that not only every man may vote, but his vote 
shall count in the representative body. 

The Act creates a representative legislative body—Board of 
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nine Aldermen, for the city of Wilmington. Now, if every 
voter could vote for all of the nine Aldermen, of course every 
man’s vote wonld count. Or, if the city were divided into 
three wards, as nearly equal as may be, and each ward elect 
three of the Aldermen, then every vote would count. But 
instead of that the city is divided into three wards—the first 
has about 400 voters; the second about 400; and the third 
2,800. So that one vote in the first and second wards counts 
as much as seven votes in the third ward. That this isa plain 
violation of fundamental principles, the apportionment of re- 
presentation, is too plain for argument. That the Legislature 
never intended such a result, we are obliged to assume. Nor 
is there anything stated in the case that can reasonably account 
for it. To the suggestion that it was to protect property from 
irresponsible voters, it is answered, that it is stated in the case, 
that the valuation of property in the tnird ward is about equal 
to the valuation in both the other wards put together. And to. 
the suggestion that it was to separate the colored from the 
white vote, it is answered, that while most of the colored 
voters are in the third ward, yet there are also more white: 
voters in the third than in both the other wards together. And 
to the suggestion that it was to favor the intelligent and edu- 
cated and give them the control of the city government, it is. 
answered, that by the same Legislature such a principle is ex- 
pressly repudiated as existing in the present Constitution, and 
is expressly prohibited from being incorporated in any subse-. 
quent Constitution. The Convention “shall not require, nor 
propose any educational or property qualification for office or 
voting.’ And to the suggestion that it isa plan devised by 
the city for its better government, it is answered, that not one: 
voter in five voted at the election. 

At any rate, without questioning the intent of the Legisla- 
ture, we see that the effect of the act is to violate the funda- 
mental principles of the Constitution, and their own cherished 
and declared purpose to maintain free manhood suffrage, and 
to eschew educational or property qualifications. And, as is. 

15 
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said in Jacobs v. Smallwood, 63 N. OC. Rep., it is the effect of 
the act, and not the entention of the Legislature, which ren- 
ders it void. 

It is usual in guo warranto to inquire first into the title of 
the defendant to the office; but we are precluded from that 
inquiry here by the case sent us, as we are confined to the 
record, which is as fullows: 

‘ Upon the foreguing facts it is submitted to the honorable, 
the Superior Court of New Hanover county, to determine 
the following questions : 

@. Whether the relators of the plaintiff are now entitled to 
‘the said office of Aldermen of said city ? 

2. If not entitled now, will they be so entitled from and 
after the first Thursday in Angust, &c. ?” 

And it is agreed that if the Court shall be of opinion in the 
affirmative upon either one of said two questions, judgment 
shall be rendered that the defendants shall be ousted from the 
said offices, and that the relators be put in possession thereof. 

(Signed) ROBERT STRANGE, 
GEORGE DAVIS, 
Attorneys for the Plaintiffs. 
DANIEL L. RUSSELL, 
EDWARD CANTWELL, 
Attorneys for Defendants, 


It was insisted upon the argument here, that if the title of 
the relators is bad, the title of the defendants is bad also, and 
for the same reason. But it will be seen that the only point 
presented tu us is, as to the title of the velators. 

There is error. 


Ropman, J. I concur in the judgment of the Court; but 
as I cannot concrr in some of the reasons of the majority, as 
expressed by Justice Reapx, it is proper to state wherein I 
differ from my Associates, and my reasons for the difference: 

1. I concur in thinking that the Legislature has no right to 
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require a residence of nénety days in the city of Wilmington, 
as a qualification of voters in acity election. Much less has it 
aright to require such a length of residence on the same lot. 
The Constitution requires as a qualification of voters, a resi- 
dence of twelve months in the State, and of thirty days within 
the county where they offer to vote. It says nothing abont 
residence in a city as a necessary qualification te vote ina city 
election. It must be conceded, however, that no person can 
vote at a city election unless he resides in the city at the time 
he offers to vote. 

I think also, that it is within the power of the Legislature 
to require as a qualification that the voter shall have resided 
for 4 reasonable time within the city. There can be no reason 
why every person (otherwise qualified,) who actually and bona 
Jide resides in & municipality, be it a State, county, township or 
city, at the time he offers to vote therein, should not be allowed 
to vote. Bnt it is also reasonable to require that the bona fides 
and intended permanency of the residence shall be clearly 
proved, and this can be best dune by showing that it has-ex- 
isted for a time long enough reasonably to create the presump- 
tion of good faith and permanency. 

This time, the Constitution has fixed as to counties, at thirty 
days. And the rule is equally applicable to cities, if the Leg- 
islature think proper to apply it. The Legislature may shorten 
the time which will create the presumption of good faith and 
permanency, but they cannot extend it beyond what the Con- 
stitution says shall be sufficient for that purpose. If they can 
extend the time beyond thirty days, there is no limit. 

As a ward of a city has no separate government or interest 
distinct from that of the city, there would seem to be no reason 
in requiring any time of residence in a certain ward as a quali- 
fication for voting for city officers, as distinct from ward officers, 
if there be any such. 

But to require that the voter shall have resided for any defi- 
nite time on the same lot, evidently makes a disqualification 
which can find no sanction in the Constitution, or in justice 
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orin reason. In large- cities most of the inhabitants are 
boarders or tenants. Under the act we are considering, if a 
voter should leave a hotel for another, or if his lease shonld 
expire and he should remove to another residence in the same 
city, within ninety days, befure an election, he would be dis- 
qualified. Tteannot be necessary to say more on this part of 
the case, except to observe that the act was enacted only about 
furty days before the election. 

2. I also agree with the majority of the Court in its view of 
that part of the act which requires voters, before being regis- 
istered, and also if challenged, before voting, to prove their 
qualifications by witnesses, personally known to the registrars 
and poll-holders. 

These officers are, in a certain sense, judges. The registrar 
(to confine myself to him,) must be satisfied of the qualifica- 
tions of a voter before registering him, by the same rules of 
evidence which apply to other judges of facts, and an action 
would be against him if, after reasonable proof of qualifica- 
tion, he should madiccously retuse to register a person entitled 
tu registration, No doubt the Legislature may enact general 
laws admitting or disqualifying certain classes of witnesses, 
but its power cannot be aulimited in this respect. I conceive 
it has no right to enact a rule of evidence for a particular case ; 
or to impose such qualifications on witnesses as practically 
Jeave the adinigsion of the evidence to the arbitrary opinion 
of the Judge, without lability to review ; or to make the com- 
petency of witnesses in a particular class of cases dependent 
ou amere accident, and independent of any rule professing 
even to be founded in reason. What could be said for a law 
which made the competency of a witness in all cases, for 
example, on trials for murder, to depend upon the irrelevant 
accident, that the witness was, or was not, personally known 
to the Judge, or jury; and which left it in the discretion of the 
Judge to admit or deny his personal acqnaintance, according 
to his caprice. 

The injustice and folly of such a law would be so gross, that 
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its validity would not find an advocate. Yet that is a part of 
the act we areconsidering. The right to vote ie property, and 
no man can be deprived of it “but by the Jaw of the land.” 
(Bill of Rights, sec. 17,) and the arbitrary will of a registrar 
or of a judge is not “the law of the land” in the well settled 
meaning of the Bull of Rights. 

The requirement that the witnesses to the qualification of a 
voter shall be personally known to the registrar, is a new and 
most unreasonable addition to the qualifications for voters 
which the Constitution prescribes, and in my opinion is clearly 
beyond the power of the Legislature. 

3. In the third propusition of the majority, I do not concur. 

The Constitution gives to the Legislature the general power 
of legislation, subject only to certain specified restrictions. 
The legislative power includes as part of itself the power to 
create and regulate municipal corporations, to prescribe what 
ofticers there shall be, the manner of electing them, (subject of 
course, to any Constitutional provisions which may be appli. 
cable,) their powers, &c. The Legislature may do this by a 
special act for any particular municipality, for this power is 
clearly given by Art. VII., sec. 1, of the Constitution. In the 
power to create and provide for the orgnization of a city, 
whether this power be derived from any special provisions of 
the Constitution,or general grant of legislative power, it seems 
to me, must be included the power to divide it into wards. 
[See 1 Dillon Mun. Corp., see. 19.] This being conceded, I 
find nothing in the Constitution which restrains the legislative 
power in its action on this subject, or requires that the several 
wards shall be equal in area, population or taxable property 5 
or forbids that each ward, however uneqnal in all of those 
respects, shall eend the same number of representatives to the 
city council. It must be admitted that there is no express re. 
straint on the legislative power in these respects. But it is 
argued that there is a general spirit of intent to be gathered 
from the Constitution, to the effect that every voter shal! have 
an equal weight in electing public officers, and in the govern- 
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ment of the State, or of the subordinate municipality to which 
he belongs. It has been said by some one before, that it is 
dangerous to undertake to construe a Constitution upon what 
may be supposed to be its general spirit, for one may be easily 
misled by a prepossession as to what that spirit ought to be, 
and the results, even of the most impartial iuquiry into so un- 
certain a subject, can never be certain. For my part, I find no 
indication of any such general intent, and certainly of none 
which can be applied to cities and towns, by any admitted rules 
of reasoning. 

Art. II, sec. 6, says that the House of Representatives shall 
be composed of one hundred and twenty representatives, to be 
eleeted by the counties respectively, according to their popu- 
lation, and each county shall have at least one representative, 
although it may not contain the requisite ratio of representa- _ 
tion. Section 7 provides how the ratio of representation shall 
be ascertained, and how fractions shall be carried over, with 
the view of producing something like an approximation of rep- 
resentation to population. 

These provisions are merely directory. They look only to the 
existing, or some similar division of the State into counties. It 
is left open to the Legislature to create new counties, as it has 
repeatedly done, without any objection to its constitutional 
power todo so. For aught that I see in the Constitution, it 
might divide the State into one hundred and twenty counties 
of unequal area, population and taxable property, when each 
would be entitled to one representative in the House. I think 
this instance, without going farther, is sufficient tu show that 
there is no general controlling intent in the Constitution re- 
straining the Legislature from an unequal distribution of poli- 
tical power. 

That this power may be abused for partizan ends, there can 
be no doubt. It is indifferent to me whether in this ease it 
has been abused, or not. This Court has authority to repress 
an usurpation of legislative power, but not to correct a mere. 
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abuse of it. For that, the Legislature is responsible to the 
people alone. 

It is proper here to notice a position taken in argument by 
the learned counsel for the plaintiff, which might seem to find 
some countenance in the generality of my expressions, as to the 
legislative power to create, organize, and regulate, municipal 
corporations. The contention of the learned counsel was, that 
the Legislature might itself appoint the municipal officers, and 
consequently, if it allowed them to be elected, had an unlimi- 
ted power to prescribe the qualifications of the electors. I do 
not think that this conclusion fairly follows, from the couces- 
sion to the Legislature of genera] legislative power over such 
corporations. The appointment of officers, except merely tem- 
porarily, and for the purpose of organization, is not properly a 
part of the legislative power. It is not included under the 
general grant, and clearly, it is not elsewhere specilically 
grauted. Therefore, under section 37, of the Bill of Rights, 
it remains with the people, that is to say, with the people of 
the loeality in which the office is to be exercised. 

From this reasoning my conclusions are: 

1. That the Legislature may constitutionally divide a city 
into wards unegual in population, &e., and give to each ward 
an equal representation in the city council. 

2. That it cannot require any qualification for voters in city 
elections additional te those required by the Constitution for 
voters in general. 

3. It may require a residence of thirty days within the city 
before voting, as an assurance of dona jide residence within the 
city at the time of voting. 

4. That the proof of the qualification of a voter cannot be 
materially other than is competent under the general rules of 
evidence. 

Per Curtam. Judgment reversed, and judgment here that 
the relators are not eutitled to the office. 
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Where on a former trial of an action to abate a nuisance, the jury found 
a verdict not touching the merits of the case; and at a subsequent 
term, the plaintiff moved to make the injunction prayed for perpetual, 
when the defendant bona jide tendered certain issues involving the 
merits, and asked that such issues be found by the jury: it was error 
in the Judge to refuse to submit to the jury the issues so tendered, 
and not to allow further time, in which the question of nuisance or 
no nuisance, under all the surroundings of the case, with special in- 
structions, could have been submitted to the jury, together with a 
distinct inquiry upon the question of damages, 


(Dargan v. Waddell, 9 Ired. 244; Hason v. Perkins, 2 Dev. Eq. 88 cited 
and approved.) | 


Morton in the cause heard before Moore, /., at Spring Term, 
1875, Prrr Superior Court. 

‘The plaintiff bronght an action against the defendants at 
Spring Term, 1874, of Beaufort Superior Court, alleging 
That the defendants had erected a steam cotton gin and grist 
mill in front of the residence of the plaintiff, and that the 
smoke stack of the gin and mill stand within sixty feet of the 
plaintiff ’s residence. When the wind is blowing from the 
South, the smoke, soot and cinders from the smoke-stack blow 
into the residence of the plaintiff in such quantities as to injure 
the health and comfort of himself and family and seriously 
damage and soil his furniture, and Is in consequence thereof a 
great nuisance. To avoid the smoke, soot and cinders when 
the wind is blowing from the South, his family are compelled 
to close the doors and windows on the South and front side of 
his residence, thus depriving himeelf and family of the health, 
comfort and luxury of the southerly winds and keeping them 
in continual alarm on account of fire. On the 24th day of 
November last, the wind was blowing in a direction from said 
smoke-stack directly on the house of the plaintiff, and the live 
sparks from the smoke-stack set the plaintiff’s dwelling on fire, 
and but for the timely discovery of the said fire and the prompt 
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effort of the firemen and citizens of the town, his residence, 
together with a large portion of the town, would have been 
burned up. | 

Upon these alleged facts, the plaintiff demanded judgment 
for one hundred and fifty dollars damages, and that the de- 
fendant be enjoined and restrained from working the sald 
steam engine in its present locality and condition, and tor 
cost, Ke. 

In their answer the defendants alleged: That in 1809, they 
erected and commenced to use a furnace and engine in the 
same pesition in which those they now use are, and attached 
thereto two gins. About the first of December, 1570, they 
purchased and attauhed thereto a grist mill tor the convenience 
of the pubhe, and abont the same time attached thereto a 
linter. Finding that the boiler and furnace they then had 
were too small tor their use, they purchased a larger boiler and 
furnace and put them in the piace of the boiler and furnace 
aforesaid. Subsequently they purchased and attached thereto 
asteam cotton press. The said cottun gins and mills have 
been of great utility and convenience to the citizens ct Beau- 
fort and adjvining counties. The boiler and furnace are of 
suticient size tu run a sixty-horse power engine and having at- 
tached thereto only one of twenty horse power, bnt little 
draught is created, so little in fact, that although the detend- 
ants purchased at great experse a spark arrester, by reason of 
the small amount of fire used and the shght draught conse- 
quent therefrom, the same cannot be used, as the draught 
trom the furnace is no greater than trom an ordinary chimuey, 
nor does it emit more sparks and smoke. Letendants have 
earefully observed while the furnace and engine were in use, 
yet they have never seen sparks reach so great a distance as 
trom the smoke-stack to the plainnitl’s house. At the time of 
the erection of the smaller boiler and furnace, the house men- 
tioned in the complaint was the property of Jos. Robinson, 
who slightly objected to the erection of the said fixtures and 
talked of obtaining an irjuuction to prevent their erection, 
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but never did so, and permitted the defendants to erect the 
same without hindrance. The plaintiff purchased the house 
after the erection of the same, after full notice, and until the — 
said fire has never made any objection, but has allowed the 
defendants to attach many valuable improvements without ob- 
jection. At the time of the said fire the wind was nut blow- 
ing in the direction of plaintiff’s house, but the smoke was 
carried between plaintiff’s house and one east of it, and in 
order to reach the place where the fire is said to have origi- 
nated, a spark would have had to travel at an angle of forty- 
five degrees against the wind. Since the plaintiff purchased 
the said house he has not only suffered the defendants to make 
great improvements upon the said fixtuzes, but has himself 
worked thereupon in making and repairing the smoke-stack. 

The advantage and convenience to the public arising from 
the use of said fixtures greatly outweigh any temporary incon- 
venience and annoyance to the plaintiff arising therefrom, &c. 

The following issues were submitted to the jury: 

1. Was plaintifi’s residence set on fire by defendant’s mill 
on the 24th of November last, and is it highly dangerous in 
its present location to the plaintifi’s residence ? 

2. Does the plaintiff and his family suffer great incon- 
venience and annoyance from the smoke, soot and cinders being 
blown from defendant’s mill on and in the plaintiffs house, 
rendering his condition and that of his family uncomfortable 
and disagreeable, so as to be a nuisance to him ? 

The jury could not agree as to the first issue, but found in 
response to the second, “that it is a nuisance to the plaintiff 
and family, and assess damages at one cent.” 

Upon the finding of the jury it was adjudged by the Court 
that the defendants add twenty feet to the height of their 
smoke-stack, and attach to it a spark-arrester, on or before the 
first day of August next. 

If, upon experiment, the nuisance is not abated by this ad- 
dition to the smokestack, the plaintiff has leave to renew his 
motion for a perpetual injunction. | 
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At Spring Term, 1875, the plaintiif moved the Court tora 
perpetual injunction, atter due notice and upon atiidavits tiled 
in the eause, when and where the deterdants tendered the fol- 
lowing issues aud demanded that they be submitted te a jury: 

1, Whether the milland tactory are not a great pubhte con- 
vetience to the ecitizeas of the town of Washington and the 
Vicinity, greatly outweighing any private Injury to the plaintiil? 

2. Whether the expense to detendsnts, by the removal of 
their mill and factory, would net be excessively disproportion. 
ate to the injury alleged by the plaintiff to himself? 

8. Whether the plaintif® did not purchase his residence long 
after the erection of defendants’ null, and ata reduced price 
on account of its locality / 

4. Whether the entire water-front of the town of Washing- 
ton, on which this mill is located, has not been devoted to 
commerce and manutactures trom time immemorial ! 

5. Whether plaintitt is not actuated by malice and personal 
uotriendliness te defendants, and seeking to injure them, instead 
of redressing a wrong} 

6. Whether, in its present condition, the mill and fixtures of 
the defendants are a nuisance to the plaintitf? 

4, Whether the plaintiff has net waived his right to com- 
plain of the alleged nuisance by permitting the defendants, 
since the parchase of his residence, to erect other valuable and 
Costiyv improvements without vbjection, working thereon him- 
self, as alleged in the answer herein, and not denied by the 
plain titl 

The Court refused the motion. 

To the ruling of his Honor the defendants filed the follow- 
ing exceptions: 

1. That his Honor refused to allow the issues of fact arising 
upon the pleadings and proof, to be tried by a jury. 

2. That he retused to allow them time to abate the alleged 
Quisance by removing the top of the new spark-arrester, the 
same having been erected by them under the former order of 
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the Court in this case, and against their own judgment and 
wish, 

3. That he refused to submit the issues tendered by the de- 
fendants to a jury. 

Upon the affidavits filed in the cause, the Court rendered 
the following judgment: 

1. That the mill of the defendants is a great convenience to 
the public for the purpose for which it was constructed. 

2. That said mill can be removed to many other localities in 
the town of Washington, where it will be equally convenient 
to the publie. 

3. There is another steam grist mill situated within said 
town, capable of supplying the public demand for breadstuffs. 

4, That the nuisance complained of by the plaintiff and 
found by the jury, has not been abated by the elevation of the 
smoke stack and use of a spark arrester, as prescribed by former 
order in this action. 

On motion, it is adjudged by the Court that the defendants 
and each of them, and all persons claiming under them, or 
acting under anthority of them, or either of them, are hereby 
perpetually enjoined and restrained from using said mill and 
fixtures or either of them, to the nuisance of the plaintiff in 
his present dwelling honse. 

From this judgment the defendants appealed. 


D. M. Carter, for appe'lants. 
Mullen & Moore, contra. 


Parson, C. J. What is a nuisance, is a question of law. 
Nuisances are divided into public and private.- There is no 
suggestion of a public nuisance, that is, an injury to the town 
of Washington ; but the complaint is of a nuisance to the dwell- 
ing house of the plaintiff, by reason of exposure to being set 
on tire by sparks, and of the annoyance and inconvenience 
arising from the smoke, soot and cinders coming from the 
chimney of the defendants’ steam grist mill, factory, &c. 
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In regard to the exposure of the house to being set on fire, 
the jury disagreed and were not required to give a verdict, so 
we are to take it there was no danger of fire from sparks. 
That is ont of the case. 

Private nuisances vary in degree, and it depeuds upon the 
circumstances attendant on each purticular case, whether either 
a Court of law ora Court of equity will give relief, 

If a man, instead of contenting himself with the quiet and 
comfort of a country residence, chooses to live in a town, he 
must take the inconvenience of noise, dust, flies, rats, smoke, 
soot and einders, &e., &e.; and he cannot in law complain of 
the owner of an adjoining lot, by reason of smoke, soot and 
cinders, caused in the nse and enjoyment of his property : 
Provided, the use of it is for a reasonable purpose, and the 
manner of using it is suchas not to cause any unnecessary 
damage or annoyance, and he takes all prudent precautions to 
avoid annoying his neighbors; and even then, neither a Court 
of law or a Court of equity will treat it as a nuisance uuless 
the damage is material, so as to exceed what the owner of 
property ought to be allowed to put npon the owner of prop- 
erty adjoining, in the reasonable enjoyment of his own prop- 
erty, under the maxim, “ szc wtere tuo ut alienum non ledas,” 
which depends upon the circumstances vf’ the ease. ‘ Does 
the nuisance arise from an establishment made for personal 
gratification or mere private profit? Or does it promote the 
eonvenience of the public?” What is the extent of the dam- 
age? If slight, the Courts of law may treat it as a nuisance, 
and give a remedy in damages; if great and irreparable, so 
that compensation cannot be made, then a Court of equity will 
interfere by injunction. These general principles are an- 
nounced and discussed in Durgan v. Waddell, 9 Tred., 244, a 
ease showing when Courts of law give rellef, and in Huson v. 
Perkins, 2 Dev. Eq., 38, a case showing when Courts of equity 
will interfere by the extraordinary writ of injunction. 

A perusal of these cases will show that our case has never 
been tried upon its merits. 
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At the first trial, the jury find on the issne, ‘ Does the plain- 
tiffand his family suffer great inconvenience and annoyance 
from the smoke, soot and cinders being blown from defendant’s 
mill over in the plaintiff’s house, rendering his condition and 
that of his family uncomfortable and disagreeable, so as to be 
a nuisance to him?’ © We think it is a nuisance to plaintiff 
and family,” 1s the verdict—assessing no damages—but upon 
the idea that the law implies at least nominal damages in every 
case of nuisance, the verdict was amended under the instrue- 
tions of the Judge so as to find damages to the amount of one 
cent. 

It is apparent from the case sent up to us, June Term, 1874 
(see Hyatt v. Myers, 71 N. OC. Rep, 271,) that the Judge in? 
the Court below, upon this finding, hesitated and did not see 
that he would be warranted by the doctrine of the Court of 
egnity, to put forth the cmnipotent arm of the chancellor, and 
order the grist mill, &c., of the defendants to be torn down ; 
and conclnded to adopt sume other mode of abating the sup- 
posed nuisance, until the question of nuisance or no nuisance 
had been disposed of more in accordance with the principles of 
law. So he makes an order that the chimney be raised higher. 
From this order, the defendants appeal. 

In this Court it is held, that whether the Jndge below ought 
to have Jeft the plaintiff to his remedy at law, or onght to have 
interfered by injunction, is a matter which this Court is un- 
able to determine, upon the facts set ont in the record. “ We 
can see no error in the order to raise the smoke stack and put 
on the spark arrester.” [t would have been more appropriate, 
simply to have allowed the defendants time to abate the 
nuisance. . 

Whether the inconvenience and annoyance suffered by the 
plaintiff, and his family, by reason of the smoke, soot and cin- 
ders, amounted to a nuisance or not, taking into consideration 
the surroundings of the case, was a question of law, abont 
which the Judge onght to have given the jury special instruc. 
tions, instead of leaving them to say in the abstract, “we think 


JUNE TERM, 1875. 239 


HYATT v, MYERS. 


it is a nuisance to the plaintiff and his family.” Whether the - 
inconvenience and annoyance to the plaintiff and his tamily in 
his dwelling house, was to such an extent, that the house was 
no longer fit for a habitation, in which case the interference by 
injunction was called for on the ground of irreparable injury, 
or was merely annoying and uncomfortable when the wind 
was from a certain point so as to admit of compensation in 
damages, in which case, the plaintiff onght to be left to his 
remedy at Jaw, is a question which was not submitted to the 
jury, and yet it isa most material fact, tonching the merits of 
the case. 

As the mode of preventing the supposed nuisance directed 
to be tried by the former order did not answer any good pur- 
pose, we think his Honor, npen what seems to have been a bona 
jide otter on the part of the defendants to try some other 
mode, erred in not allowing further time, until the next term, 
at which time the qnestion of nuisance or no nuisance under 
all the surroundings of the case, with special instructions, could 
have been submitted to a jury, together with a distinct inquiry 
upon the question of damages, so as to see if the injury, if 
any, was losignificant, and fell under the rule, de mznibus non 
curat lew, which the Court will not class under the head of 
nuisance, but will treat as an annoyance, which persons who 
live in towns, near the water-front, where the business of the 
town is mostly done, are supposed to have made up their minds 
to endure, by reason of the compensatory advantages of the 
situation. Or to see whether the injury by reasen of the fact 
that the defendants were causing unnecessary damage for the 
want of proper precautionsand due care, amounted to so much, 
as the Court would require to be compensated for, in damages 
and treat asanuisance. Or to see whether the injury amounted 
to such a destruction of the property as tu be an irreparable 
injury, by rendering it unfit for habitation; so as to call for 
the extraordinary writ of injunction. 

_ The fact of the extent of the damage done to the plaintiff, 
if any, has not been found by either the jury at the first trial, 
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or by the Judge at the second trial, we are not to be under- 
stood as conceding the right of the Judge to find the fact of 
damage or of the surrounding circumstances as he does in the 
case now before us.) 

Thus we are uuable now, to decide the case upon its merits, 
and for that reason find there is error in making the injunction 
perpetual, in the absence of any finding by a jury of the 
amount of damage done to plaintiff. 

After taking the papers to write an opinion to this effect, it 
occured to me, that water grist mills, and steam grist mills, 
were both conducive to the public convenience, and equally so, 
according to location, and I was led to the reflection, why 
should water grist mills be protected from vexatious litgation, 
except where the damages exceed $20 per aannm, and steam 
grist mills (the number of which has greatly increased of late 
years) be left to the rigid rules of the common law in regard to 
nuisance ? 

Upon looking at Battle’s Rev. “ Mills” chap. 72, I find sec- 
tion 1. “ Every water grist mill, steam mill or wind mill that , 
shall grind for toll, shall be deemed to be a public mill.” See- 
tion 2 and 3, apply to these three kinds of mills—then comes 
sections applying to water mills only, until section 13, which, 
and the seztions following, “include any grisét mill or mill for 
other useful purpose ; and prescribe the mode in which any per- 
gon conceiving himself injured by the erection thereof musé 
(using that word in the sense of may, asin the construction of 
8 and 9, willand may in respect to assigning breaches in action 
on bonds with condition articles 68 and 69)—-proceed to seek 
relief— this I am inclined to think puts an end to the present 
action ; but as the point is new, and was not adverted to on 
the argument, we express no opinion and leave it for the con- 
sideration of his Honor in the Court below. 

Error. This will be certified. 


Per Curiam, Judgment reversed. 
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JOHN H. THORPE 7 JOHN BEAVANS, Trustee of ANDREW 
GUNTER and others. 


The purchaser at an execution sale, cannot be held liable for any device 
of the defendant in the execution, of which he was innocent and 
ignorant. 

When a relation of the defendant in an execution, purchases property 
and then conveys it to the defendant, it raises a suspicion which, 
with other circumstances, should go to the jury to be weighed by 
them in determining the question of fraud. 

The purchaser of property at an execution sale, has the right to buy up 
the debts of the execution creditors, and thus obtain a certain amount 
of control over the sale; and to the amount of the execution debts 

- bought, such purchaser has a right to have them credited on his bid, 
in lieu of paying the whole of it in cash, 

A purchaser at an execution sale, may lawfully buy the property of the 
insolvent debtor, with the intent of afterwards giving the whole or a 
part thereof to such debtor, or his family. 


This was a Civin acrion for the recovery of land and damages: 
for its detention, tried before Watts, 7. aud a jury at Jane 
Term, 1875, Warirax Superior Court. 

The action was originally instituted in the name of Joel 
Wells, a citizen ot Nash county, against the detendant, Andrew 
Gunter, alone, but Wells having died during the pendeney of’ 
the action, his exeeutor and sole devisee, the present plaintiff, 
was admitted to prosecute the suit; and at the same time the 
defendant, Beavans, having asserted his claim to the land in 
controversy, under a deed in trust, hereafter mentioned, was: 
made a party defendant, whereupon an agreement of record 
was entered into between the parties plaintiff and defendant, 
that the title te the land in controversy shonld be tried upon 
its merits. 

At the trial the plaintiff gave in evidence a judgment of the 
Superior Court aforesaid, for about the sum of $1,000, prin- 
cipal and interest, recovered by Wells at Spring Term, 1867, 
against Gunter and one Pittman, which judgment was duly 

16 


249 IN THE SUPREME COURT. 


THORPE v. BEAVANS, Trustee, e¢ al. 


docketed in the Clerk’s office of the Superior Court of the 
county of Halifax, on the second day ot February, 1869. 
Execution having issued thereupon, was stayed by military or- 
der. <A ji fa. was issued upon said judgment on the Ist day 
of April, 1869, and was levied upon the two tracts of land in 
controversy. A ven. ex. issued ont of said Court tested of 
February Term, 1869, under which said land was sold accord- 
ing to law, on the 5th day of June, 1869, when the said Wells 
became the highest bidder, bidding five dollars for each tract, 
and a deed, duly recorded and proven, from the sheriff of 
Tfalifax county, whereby the land was conveyed in fee simple 
to the said Wells. 

The plaintiff then introduced witnesses who identified the 
land mentioned in the exeeution and deed, as the land described 
in the complaint, and stated that Gunter had originally owned 
and had continned in possession of said land. The plaintiff 
here rested his case. 

The defendant offered in evidence three judgments of the 
Superior Court of Halifax county against Gunter. The fir-t 
recovered by Tannahill, McIlwaine & Oo., at Fall Term, 1868, 
for $417.73.- The second, recovered by Branch & Herbert, at 
Fall Term, 1868, for $211.17. The third, recovered by J. H. 
Parker, for $1,178.83 at Term, 1867. On the third, a 
payment had been made leaving due a balance of $531.84. 
The defendant also offered in evidence various executions ~ 
which had been issued upon said judgments, and which were 
levied upon certain personal property of the defendant, Gun- 
ter, and upon the lands in controversy. The return upon said 
executions after setting forth a levy upon said lands, deseribing 
them as “the land on which said Gunter now residés,” was as 
follows: “On the 28th December, 1868, I sold the personal 
property of A. Gunter, which brought the sum of $194.50 ; 
and on the first \sonday in February I sold at the Court honse 
door the following lands (described in the levy) belonging to 
said Gunter, one tract containing 440 acres, adjoining the lands 
-of A. McDaniel and others, when the said McDaniel became 
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the last and highest bidder at thesum of $440; one other tract, 
containing four hnndred and seventy acres, adjoining the above 
tract and lands of the heirs of Gov. Braneh, when A. Me- 
Daniel became the last and highest bidder at the sum of $470 ; 
also his homestead, coutaining four hundred acres, when 
A. McDaniel became the Jast and highest bidder at $250, 
which said sums amounting to $1,354.50, I have appropriated 
as follows: $446.13 to payment of Judgment, interest, cost, 
commissions, &e., of this 7 fa., (Tannahill, McIlwaine & Co.,) 
and $231.75 to execution in favor of Branch & Herbert against 
Jesse Parker and A. Smith, and $54.11 to payment of said 
Gunter’s taxes for 1868, and balance of 841.00 paid to G. V. 
Hardie. Upon the executions in favor of Mellwaine & Co., 
and Branch & Herbert, was the following endorsement: “ For 
value received the within 7. fu. is transferred to G. V. 
Hardie, 30th of Jannary, 1869.” 

The defendant then introduced a deed of said sheriff, duly 
recorded and proven, whereby the aturesaid lands were con- 
veyed iu fee simple to the said McDaniel; and also a deed 
trom McDaniel to the detendant, John Beavans, dated the 29th 
day of March, 1869, duly proven and recorded on the same 
day, whereby the said lands were conveyed in trust for the use 
and benefit of the defendant, Gunter, during his natural lite, 
and after his death for the use and benetit of the said Gunter’s 
children, with a previso that the interest of the said Gunter in 
the said lands should not be subject to the payment of any of 
his debts contracted prior to the execution of said deed in 
trust, but should be subject to the payment of such debts as 
he should thereafter contract. The defendant here rested his 
case. 

The plaintiff then introduced a witness, who testified that 
McDaniel was the unele of Gunter’s deceased wite, and that 
the defendant, Beavans, was Gunter’s son-in-law. It was ad- 
mitted that MeDaniel was seventy years of age, was wealthy, 
and had never been married. 

The plaintiff? then called G. V. Hardie as a witness, and 
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asked him if, at the time of the said sales, he was not the agent 
of Gunter. The witness answered that he was not; that he 
was friendly to Gunter, but was the agent of McDaniel. That 
a short time previous to the said sales, McDaniel requested him 
to buy the defendant, Gunter’s land for him, and get him a 
good title thereto. Upon cross-examination, the defendant 
asked the witness, with whose money the bid made by Me- 
Daniel was paid? The plaintiff objected to this question as 
bringing out matter new to the examination in chief, and in- 
sisted that the defendant could only ask the question by making 
the witness his own. The objection was overruled by the 
Court, and plaintiff excepted. Upon the re-direct examina- 
tion his Honor allowed the plaintiff to re-examine the witness 
as an adverse witness. 

The witness further stated that McDaniel had furnished 
$481.31 and that he, the witness, had furnished $10.00 from his 
individual funds and about $223 trom a fund which he held in 
his hands as agent of McDaniel and two other parties to meet 
certain expected liabilities by reason of their having become 
sureties for a constable, towards the payment of McDaniel’s 
bids. The two last sums mentioned had been repaid tohim by 
~ McDaniel. Witness had gone on his own business to the town of 
Enfield, on the 80th day of January, 1869, being Saturday 
before the sale on the following Monday. That while there he 
had consulted with an attorney at law who, at that time, repre- 
sented the firm of Branch & Herbert, as to what steps he should 
take to prevent Parker from postponing a sale of the lands, 
which he understood had been threatened by Parker in order 
to enable him to reduce to judgment certain other claims 
which he held against Gunter. The witness regarded this as 
necessary, because Parker was a man of wealth, and held un- 
secured claims to a considerable amount against Gunter, and 
witness wanted to get rid of Parker’s money. The attorney 
advised him that it was necessary for him to control the judg- 
ments of Tannahill, McIlwaine & Co., and of Branch & Her- 
bert, whereupon the witness took from the attorney an assign- 
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ment of the judgments of Branch & Herbert, and the same 
day despatched the defendant, John Beavans, to Petersburg, 
in the State of Virginia, where Tannahill, McIlwaine & Co. 
did business, who obtained from them an assignment to witness 
of their judgment. McDaniel and Gunter were both in town 
on that day, but the parties had not met by any preconcerted 
arrangement. Witness had conferred with McDaniel about 
the matter, but not with Gunter. He had never had any con- 
ference with Gunter concerning these lands. Some four or 
five months before the sale of Gunter’s personal property, 
Gunter had asked him to buy in an execution then outstand- 
ing against him, for the purpose of having his personal prop- 
erty sold under it, and had offered him the money for that 
purpose; but he laughed at Gunter, and asked “if that was the 
way he did business,” and refused to do so. That Gunter had 
also asked him, just before the sale, to buy in his personal 
property for him and allow him, (Gunter,) to repay him the 
money so expended. Witness consented to this, and did buy 
in the personal property, and Gunter has since repaid him the 
money. At the sale of the land the witness bid for McDaniel. 
McDaniel was not present. Parker’s judgment was satistied 
by his accepting the note of the principal debtor, Jesse R. 
Parker, in payment of the balance due thereon, secured by the 
name of McDaniel. He did not know whether or not Me 
Daniel had paid thenote. There wasa matter of cost, amount- 
ing to $81, over and above the balance due Parker, which the 
witness paid to the sheriff, but which was shortly thereafter 
repaid to him hy the sheriff, and by witness given to Gunter, 
Witness received no remuneration for his services, either from 
Gunter or McDaniel. 

The plaintiff introduced a paper writing which, after the 
death of McDaniel, had been found by one Alsop, his admin- 
istrator, among his valuable papers. The paper writing was 
in words and figures as follows: 
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$495.31 
‘‘ With interest from first day of February, 1869, I promise 
to pay A. McDaniel or order the sum of four hundred ninety- 
five dollars, thirty-one cents for value received. My hand and 
seal, this 15th March, 1870. 
[cut out] [seal.] 


This note was cancelled, the name of the maker having been 
eut out. Upon the back of said note was the following en- 
dorsement: “ A. Gunter’s note, $481.95.” 

Gunter was then introdueed by the defendant, and testified 
that he had executed the note to McDaniel at the time it bore 
date. McDaniel was unwilling to take the note, but witness 
feeling grateful for the kindness McDaniel had shown him, 
insisted upon making some return, and pressed McDaniel 
until he finally accepted the note. A short time afterward, 
McDaniel met witness and told him “that he had caneelled 
the note. That he did not wish it said that witness had never 
paid the note, or furnished any part of the money which paid 
for the land.” At the time of the sale witness was insolvent, 
and had no money. He had no recollection of having asked 
Hardie to buy in the execution, to which Hardie had referred 
in his examination. He had written to Branch & Herbert 
sometime in January, 1869, concerning money which they 
had in their hands, but the money belonged to his tenants, 
and was the proceeds of cotton shipped for them by him to 
Branch & Herbert. 

One of the said tracts of land contained about eight hundred 
and sixty acres, of which a little more than one half was 
cleared ; and the other tract contained four hundred and forty 
acres, of which a considerable portion was cleared, but only 
about one good horse crop was fit for cultivation. On the 
latter tract was a good dwelling honse and ont buildings. 
These lands were situated within from one to three miles of 
the town of Enfield, and the larger tract was very fair land, — 
and would produce one half bale of cotton per acre on an aver- 
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age. He wasin Enfield on the 80th day of January, 1869— 
had no particular business there. He went there almost every 
day. He saw McDaniel and Hardie there, but had no confer- 
ence with them about his matters: He felt no anxiety on ac- 
count of the approaching sale. He had owned the lands a long 
time, and had not removed since the sale. 

The defendant then introduced several witnesses for the 
purpose of proving the good character for truth, of G. Y. 
Hardie, the witness introduced by the plaintiff, and of A. 
Gunter, the witness introduced by defendant. These witnesses 
testified that they knew the general character of both Hardie 
and Gunter was good for truth. 

The counsel for the plaintiff reqnested his Honor to charge 
the jury: 

That if in the management of the sale of Gunter’s lands, 
any device was resorted to by McDaniel himself, or by Hardie, 
his agent, or by Gunter, the defendant in the execution, to pre- 
vent the property bringing its best price, the deed to McDaniel 
is void as to creditors, even if he paid the whole amount of his 
bid out of his own funds. 

2. The plaintiff having shown title by sheriff’s deed under 
a sale under execution issned on a judgment against the said 
Gunter—that Gunter had remained in possession after the sale 
until the action was brought, and that the transactions under 
which the defendant now claims title were had between near 
relations of the said Gunter, the burden cf satisfying the Jury 
of the good faith of those transactions rested upon the de- 
fendant. 

3. That if Hardie, as the agent of McDaniel, conspired to 
hinder creditors of Gunter, his principal is affected by the 
conspiracy, and the jury must regard the action of the agent 
as the action of the principal so far as the rights of the plaintiff 
are concerned. 

His Honor declined to charge as requested, and charged the 
jury, “ That the only question involved in the actiun was, was 
the land bought with Gunter’s money or McDaniel’s money ? 
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“ That i? the jury believed that Gunter, the defendant in 
the executions, and G. V. Hardie, nothing else appearing, 
combined together to cheat, defraud, hinder and delay the 
creditors of Gunter, and that if McDaniel bought withont 
notice of the combination, he is an innocent purchaser and his 
title good.” 

The plaintiff excepted to the charge of his Honor. There 
was a verdict and judgment for the defendant, and the plaintiff 
appealed. 


Bushee & Bushee and Moore & Gatling, for the appellant. 
Batchelor, contra. 


Ropman, J. I. It became a question in the cause whether 
the purchase of the land in controversy by McDaniel, through 
his agent Hardie, was fraudulent or not, which involved the 
question by whose money the price bid had been paid. The 
plaintiff who alleged that the sale was fraudulent, introduced 
Hardie as a witness, and asked him if he, at the time of the 
sale, was not the agent of Gunter. The witness replied in 
substance, that he was not, but that he was the agent of Me- 
Daniel. On cross examination, the defendant asked the wit- 
ness with whose money the bids for McDaniel were paid. 
The plaintift objected to the question as bringing out matter 
new to the examination in chief, and insisted that defendant 
could only ask the question by making the witness his own. 
The Judge overruled the exception and permitted the defend- 
ant to proceed in his examination. To this the plaintiff ex- 
cepted. His Honor, however, afterwards allowed the plaintiff 
to re-examine the witness as an adverse one; that is, a3 we in- 
fer, to ask him leading questions. Ata later stage of the case 
it appears that the Judge permitted the defendant to introduce 
witnesses to support the character of Hardie. 

There is some difference in the authorities as to whether a 
party is confined on a cross-examination to the matter proved 
in chief, or may extract from the witness new matter material 
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for his case, and whether if he does so he thereby makes the 
witness his own. 1 Greenl. Ev., sec. 445. We think it is not 
necessary for us to express any opinion on the question, as the 
Judge practically gave to the plaintiff the benefit of the rule 
he contended for by allowing him to put leading questions to 
the witness on his re-examination. There are but two other 
advantages which conld have accrued to the plaintiff under 
any circumstances from considering Hardie as the witness of 
the defendant for all purposes, viz: the right of impeaching 
his credibility, and of the reply, before the jury. The first of 
these he does not appear to have claimed, and the second he 
had. If an error was committed in the ruling of the Judge 
it had no practical result. 

I]. ‘Phe plaintiff requested the Judge to charge the jury, 

1. “Thatif in the management of the sale of Gunter’s land, 
any device was resorted to by McDaniel himself, or by Hardie 
his agent, or by Gunter the defendant in the execution, to pre- 
vent the property bringing its best price, the deed to McDaniel 
is void as to creditors, even if he paid the whole amount of his 
bid out of his own fands.” 

We do not see on what principle, a purchaser at execution 
sale, should be held liable for any devices of the defendant in 
execution, of which he was innocent and ignorant. If this 
were the law, a purchaser at execution sale, could never be 
sure that the sale was valid, and it might be used to defrand 
him. No authority was cited to support the proposition, and 
the instrnction was rightfully refused. 

2. © The plaintift having shown title by sheriff’s deed, under 
asale under execution issned on a jndgment against the said 
Gunter, that Gunter had remained in possession after the sale 
until the action was bronght; and that the transactions nnder 
which the defendant now claims title were had between near 
relatives of the said Gunter, the burden of satisfying the jury 
of the good fuith of those transactions rested upon the defen- 
dant. 

As far the facts in evidence made this charge a proper one, 
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we think the Judge gave the plaintiff the benefit of it, when 
he put on the defendant the necessity of showing that McDan- 
iel paid for the land from his own means. The sheriff was no 
relation of Gunter. When a relation of the defendant in the 
execution purchases property, and then conveys it to the defend- 
ant, it does raise a suspicion; and these cireumstances, with 
others, should go to the jury to be weighed by them in deter- 
mining the question of fraud. But these circumstances seem 
to have been fairly left to the jury in that view. 

3. “That if Hardie, as the agent of McDaniel, conspired to 
hinder creditors of Gunter, his principal is affected by the con- 
spiracy, and the jury must regard the action of the agent as 
the action of the principal, so far as the rights of the plaintiff 
are concerned.” 

The Judge refused all the instructions askea tor, and told 
the jury “that the only question involved in the action was— 
was the land bought with Gunter’s money or McDaniel’s 
money? That if the jury believed that Gunter, the defendant 
in the execution, and Hardie, nothing elee appearing, combined 
together to cheat, defraud, hinder, and delay the creditors of 
Gunter, and if McDaniel bought without notice of this com- 
bination, he is an innocent purchaser, and his title good.” 

Whether the charge of the Judge was right or not, presents 
avery interesting question, upon which there is no authority 
that we have been referred to, or that occurs to us. But it is 
one that we are not called on to decide. The prayer of the 
plaintiff assumes that there was evidence of a fraudulent con- 
spiracy between Hardie and Gunter, or between Hardie and 
some others, to suppress competition among bidders, and pre- 
vent a sale at a fair price. The Judge also assumed that there 
was evidence to that effect, but held it to be immaterial. Now, 
although if there had been such evidence, the Judge might 
have been mistaken in supposing it immaterial, yet, if there 
was no such evidence, the question which he submitted to the 
jury was the true one in the case. 

The counsel for the plaintiff earnestly contended that the 
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uncontradicted and admitted facts established such fraud on the 
part of Hardie, as would vitiate the sale if McDaniel was af- 
fected by it. We do not think that a jury could reasonably 
draw snch a conclusion from the facts to which the counsel 
adverted. 

We assume it to be established by the verdict, that McDaniel 
paid for the land from his own means, and not from Gunter’s, 
and that there was no understanding between him and Gun- 
ter, that Gunter should repay him the price, or any part of it, 
and have an interest in the land. We may therefure put out 
of view all the evidence which tends merely to negative the 
finding of the jury on this point. The circumstances which 
the counsel relies on as conclusive of fraud are these: — 

1. That Hardie bought up before the sale the debts of the 
execution creditors, and thus obtained a certain amount of con- 
trol over the sale; and, to the amount of the execution debts 
bought, a right to have them credited on his bid in lieu of pay- 
ing the whole of it in cash. We know of no reason why this 
should be illegitimate or forbidden in one who wishes to pur- 
chase property at an execution sale, and there is no authority 
which holds it to be so. That Hardie or McD.niel owned the 
debts did not tend to suppress competition any more than if 
original creditors had continued toown them, Parker, as well 
as all other persons, might still have bid. There was nothing 
to forbid or discourage them. 

2. The property, after its purchase by MeDaniel, who was 
related to the wife of Gunter, was conveyed by McDaniel to 
the defendant, as a trustee for Gunter for life, with remainder 
to his children. 

We have already said that these facts were competent and 
proper evidence upon the question, whether the price of the 
land was really paid by Gunter or by McDaniel. But we do 
not perceive their relevancy as tending to prove any other sort 
of fraud, such as a suppression of competition at the sale. A 
purchaser at execution sale may lawfully buy the property of 
the insolvent debtor with the intent of giving the whole or a 
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part of it to him or his family afterwards. There is no prin- 
ciple of law which forbids such an act of benevolence, and if 
the value of the property thus given, comes within the limit 
of the homestead exemption, the debtor may enjoy it free from 
interference by his creditors. 

We have considered this case siinply on the pvuints made by 
the record, and are of opinion that the judgment below should 
be affirmed. 


Per Curiam. Judgment affirmed. 


STATE », ROBERT HALL. 


The lessee of a stall in a market house, who furnishes meals to the 
public, does not keep an ‘‘ Eating House,” within the meaning of the 
Revenue Act of 1972-738, which requires that such persons should 
take out a license, and pay a license tax. 


Inpicrment, for keeping an eating house without having 
obtained license therefor, tried before Watts, /., at January 
Term, 1875, Waxe Superior Court. 

The jury returned a special verdict, (which is fully stated in 
the opinion of the Court), and therenpon it was adjudged by 
the Court that the defendant was not guilty. From this judg- 
ment the State appealed. 


Attorney General Hargrove and Harris, for the State. 
No counsel for the defendant in this Court. 


Ropman, J. The act under which this bill of indictment 
was drawn, is chap. 144, of the acts of 1872-’73. Its language 
so far as is material to the present case, is as follows: 

“ Sonzpu.e B, The taxes in this schedule imposed, are license 
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tax, for the privilege of carrying on the business, or doing the 
act named,” &e. : 

‘Suc. 18. On the gress reseipts of hotels, boarding houses 
(except those used for educational purposes) restaurants and 
eating houses, the tax shall be one-fourth of one per centum.” 

“Src. 26. Every person required in this act to pay a tax on 
receipts or sales, shall list on oath to the Register of Deeds on 
the first days of January, April, July and October of each 
year, the amount of receipts or sales for the preceding quarter 
and the Register of Deeds shall keep a record of the same in 
a book kept for that purpose.” 

The Register shall furnish the sheriff with a copy of the 
lists, who shall immediately proceed to collect the taxes, &e. 
Any person failing to list shall be subject to a double tax, &c. 

“Sxo, 27. No person shall follow any of the trades or pro- 
fessions taxcd by this act, or in any other act, &c., withcut 
first listing the same to the Registers of Deeds and obtaining 
a license from the sheriff of the county in which the trade or 
profession is to be followed,” &c. 

Sec. 28. Gives the form of the license. 

“Seco. 32. Every person who shall practice any trade or 
profession or use any franchise taxed by the laws of North 
Carolina withont having first paid the tax and obtained a 
license, as herein required, shall be deemed guilty of a misde- 
meanor, and shall also forfeit and pay,” &c. 

The special verdict states: 

I. “ That the defendant, Hall, leased at the time specified in 
the bill of indictment, a stall in the market honse, in the city 
of Raleigh, and kept therein for sale articles of food, such as 
potatoes, onions, apples, and other vegetables. 

II. That the said Hall also furnished for the public, in said 
stall, meals, such as are furnished by restaurants and other 
boarding places, which were partaken of for pay, by such as 
chose to go there and eat. That this was habitually done, and 
the public was accommodated by having teals furnished at 
any time of the day.”’ 
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We conceive the only question to be, whether the defendant 
kept “an eating house” within the act. When a statute uses 
a word which has no fixed and definite meaning, and the con- 
text furnishes no guide to the meaning, there is but one rule 
to which we can resurt by which to ascertain what meaning 
the Legislature intended it should have, and that is, its 
meaning in common conversation. Now, we think that in or- 
dinary conversation, nobody would speak of a stall in a market 
as a house,—although perhaps, for some purposes, it might be 
so held. Nor, because meals were sold at the stall, would it 
be ordinarily spoken of as an “ eating house.” 

To give the word the extensive meaning contended for by 
the State, would make it include every person who, along an un- 
frequented highway, sold meals whenever called on by a trav- 
eller, however rare the said travellers might be; and a multi- 
tude of other petty dealers, whose useful industries, although 
they might well afford to pay the tax of one fourth of one per 
centum on their gross receipts, would be prohibited if the 
dealers were required to keep an account of their receipts at 
the beginning of each quarter, to go through the various cere- 
monies which the act prescribes; to pay the prescribed fees, 
and, fur the least omission, to be subject to the very heavy 
penalties imposed by the act, including the costs of a prosecu- 
tion by the Solicitor, whose fee alone, without counting those 
of tae clerk and sheriff, might, and in many cases would, many 
times exceed the tax. Such a construction would be vexations 
an] oppressive to a great number of poor and useful persons, 
withont materially increasing the revenue. 

In an act taxing “provision dealers,” as “eating houses ” 
are taxed in this act, the Legislatnre probably would not in- 
tend to include the boys who sell peanuts in the rotunda of 
the Capitol. De minimis lex non curat. 


Perr Coriam. Judgment below affirmed. 
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STATE, on the relation of the BOARD OF COMMISSIONERS OF 
BLADEN COUNTY 2 DANIEL J. CLARKE and others. 


The County Treasurer is the officer whose duty if is to receive payment 
of the county taxes from the sheriff; and it is also his duty to bring 
suit, on failure of the sheriff to account. If the County Treasurer 
fails to bring suit, the County Commissioners are required to do so. 


When the County commissioners are the relators in a suit against a 
sheriff, the complaint should state the failure of the County Treasurer 
to bring the suit, as the reason of their doing so. 


A Sheriff, or Tax Collector, is an insurer of the safety of all money offi- 
cially received by him, against loss by any means whatever, including 
such losses as arise from the act of God, or the public enemy. 


County Commissioners have no power to release a Sheriff from his lia- 
bility to pay the county taxes, Being a corporation, they have no 
powers except such as are given by statute. 


(The case of Dockery v. French, 72 N. C. Rep. cited and approved; and 
Atkinson v. Whitehead, 66 N.C. Rep. 296; Atlantic & N. C. Railroad 
Company v. Cowles, 69 N. C. Rep. 59, cited, distinguished from this 
and approved, 


This was 4 CIVIL acTIon to recover $2,000 State and school 
taxes, tried before his Honor Judge Kerr, at Spring Term, 
1875, of the Superior Court of BLrapEn county. 

The defendant, who was the sheriff of said county, had col- 
lected the sum of $2,000 as taxes, and failed te pay the same 
to the proper officers. 

It was admitted by the plaintiff that the defendant had de- 
posited the money in an iron safe, the property of a merchant 
in Elizabethtown, in the county of Bladen, for sate keeping, 
and that without the knowledge, consent, contrivance, negli- 
gence or default of the defendant, it had been stolen therefrom 
by robbers. 

It was also adinitted by the plaintiff, that a former Board of 
Commissioners had passed an order relieving the defendant 
from the payment of the sum of $1,900, stolen from the said 
safe.. 
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Upon this statement of facts his Honor gave judgment in 
favor of the defendants, and thereupon the plaintiff appealed. 


LT. H. Sutton, for the appellant. 
Lyon & Lyon, and W. McL. McKay, contra. 


Ropman. J. 1. This is an action on the official bond of the 
defendant as sheriff. As the complaint now stands, it is on 
the relation of the Commissioners of the county. We are of 
opinion that the act of 1872-78, chap. 115, secs. 89 and 41, 
(Bat. Rev., chap. 102, secs. 89 and 41,) changes in that respeet 
the previous act of 1868-69, chap. 157, sec. 10, (Bat. Rev., 
chap. 30, sec. 9.) The County Treasurer isthe officer whose 
duty it is to receive payment of the county taxes from the 
sheriff. (Sec. 39, Bat. Rev., chap. 102,); and by sec. 41, it is 
made his duty to bring suit on a failure of the sheriff to account. 
It is only in case of his failure to do so that the Commissioners 
are required to sue; and if they be named as relators, the 
complaint should state his failure as the reason. No error is 
now assigned by the defendants in this respect, as the action 
was brought in the name of the County Treasurer as relator, 
and changed by order of his Honor, npon a demurrer by the 
defendants assigning that as a cause. The plaintiff should not 
be prejudiced by the change, and we only notice it as erro- 
neous now, in order that it may not be regarded as a prece- 
dent as it stands, and in order that it may be corrected when 
the case goes back, as in consequence of our opinion on other 
points it must. 

We also call the attention of the plaintiff to what appear to 
be defects of his complaint in other respects, in order that he 
may amend them if he thinks proper to do so. The breaches 
are not clearly assigned. It is not clearly stated that the 
sheriff had collected any taxes which he failed to pay over. 
It does not clearly appear that the action is to recover the sum 
collected and not paid over with interest on that, as prescribed 
by the statute. The complaint says that the object of the 
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action is to recover the penalty of $2,500. If the non-pay- 
‘ment of the penalty be intended to be alleged as a breach ot 
the bond, several questions might be raised, which we do not 
mean to notice. In the present state of the case, we are not 
called on to decide any questions arising upon any supposed 
defects of the complaint, because they all appear to have been 
waived for the purpose of the decision; and we proceed to 
give our own opinion on the case, as it is presented in the 
“case,” and in the judgment of the Court, assuming the com- 
plaint to be correct in form, and such as it should have been on 
the facts stated. 

2. The first question is, whether the defendant is liable un- 
der the circumstances for the county taxes collected by him as 
tax collector. We are of opinion that he is. The law imposes 
on him the duty to collect and pay over to the.county treas- 
urer, and although provision is made for his ,relief in case of 
his inability to collect by reason of the insolvency of the tax 
debtors, Bat. Rev., chap. 102, sec. 86, none is made for his re- 
lief in the case the money, after it is collected, is lost by any 
means whatever. The bond sued on is in the form prescribed 
by law. Bat. Rev., chap. 106, sec. 8. It requires that the 
sheriff shall collect the county and poor taxes, ‘‘and shall 
faithfully and honestly account for and pay over the same as 
required by law.” By the terms of the bond, the obligation 
to pay over is absolute. ‘The argument for the defendants 
regards the sheriff as a bailee of the county money, liable for 
its loss only by reason of negligence. But he is properly to be 
regarded as a debtor to the county for the amount of each tax 
from the time he receives it. That is the language of the 
Court of Appeals of New York, Muzzy v. Shattuck, 1 Denio, 
233. It must not be inferred from this, however, that the 
money belongs to the sheriff, to be dealt ‘with as his own, as a 
bank deals with its deposits, or otherwise than he is permitted 
by law. 

The authorities are decidedly in favor of the doctrine that a 
tax collector is an insurer of the safety of all money officially 
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received by him against loss by any means whatever, including 
such losses as arise from the act of God or the public enemy. 
In the Courts of the United States this absolute liability is put 
partly on the positive language of the official bond, but mainly 
on public policy and the evil consequences which would follow 
from any less rigid rule. United States v. Dashiell, 4 How. 
182; Uneted States v. Prescott, 3 How. 587; Uneted States v. 
Keeler, 1 Wall. 83. The reasons apply with equal force to 
State officials who receive public money, and the same doctrine 
has accordingly been held in several of the States besides New 
York. Thompson v. Board of Trustees, d&c., 30 Tll. 99; 
Hancock v. Hazzard, 12 Oush, (Mass.) 112. The case of a 
public officer differs in principle from that of a guardian who 
is held liable only for honesty and diligence. Atkinson v. 
Whitehead, 66 N. C. Rep., 296. A guardian has a much 
wider latitude in the custody and use of his ward’s money than 
a tax collector has in the money which he collects. 

So also the case of a tax collector differs from that of a 
treasurer of a railroad company. The duties of the latter are 
not prescribed by law, but entirely by the contract between 
the parties, and no rule of public policy intervenes to influence 
the construction of the contract. Atlantic & N. OC. R. R. 
Co. v. Cowles, 69 N. C. Rep. 59. 

3. We think the county commissioners had no power to 
release the sheriff from his liability to pay the county taxes. 
The commissioners are a public corporation which has no 
powers except snzh as are given by statute; and there is no 
statute which expressly or by reasonable implication gives it 
the power in question. If it were true that the board of com- 
missioners was the proper relator in this action, it would not 
follow that it had power to release the debt. The rule that 
he who can recover a demand can also release it, does not 
apply to trustees and others who sue in another’s right. An 
unlawful release by a trustee is disregarded in equity. Dock- 
ery v. French, 69 N. C. Rep. 

The liability which the law imposes on a sheriff or tax col- 
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lector is not excessive or unreasonable so far as it requires him 
to pay over what he has collected. It must be assumed that he 
knew his responsibilities when he accepted the office, and he 
can always relieve himself of risk by paying over to the 
county treasurer. As tothe penalties in the way of interest 
and otherwise, it does not appear from the case that they were 
insisted on in the Court below. If they shall be hereafter, it 
may be for the Legislature to say whether, considering that 
they were apparently intended for cases of wilful malfeasance, 
they should be enforced in a case where there is admittedly no 
intentional or moral wrong. We do not undertake to express 
any opinion as to the legal liability of the bond of the sheriff 
to these penalties. 
The judgment below is reversed. 


Per Curiam. Venere de novo. 


R. D. RHYNE e. G. M. McKEE. 


An execution issuing frem the Supreme Court, upon a judgment ob-. 
tained therein, to a county in which the defendant has land, is a lien. 
upon the land from its teste. 


Morton in the cause heard before Schenck, J., at Spring 
Term, 1875, Lincotn Superior Court. 

The following are all the facts necessary to an understanding 
of the case, as decided in this court: At Spring Term, 1878, 
of Lincoln Superior Court, the defendant obtained a judgment 
against one Jacob Lineberger. From this judgment there was. 
an appeal to the Supreme Court, but no bond was filed to stay 
execution. 

At June Term, 1873, the Supreme Court affirmed this jadg- 
ment, and execution was issued thereupon, returnable to the: 
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next term of the Supreme Court. The appeal was docketed 
at the commencement of the term, and execution actually issued 
on the Ist day of Angust, 1873. 

One James Wright obtained a judgment against Line- 
berger, in 2 Magistrate’s Court, and docketed the same in the 
Superior Court of Gaston County on the 28th day of August, 
1873, and execution issued therenpon on the same day. 

‘The sherift of Gaston County, R. D. Rhyne, had executions 
on both of these judgments in his hands at the time he levied on 
the land and sold under them. At this sale the defendant in this 
suit (the plaintiff in execution) became the purchaser. He failed 
to pay the purchase money, and was sued by the plaintiff in 
this action, and judgment was obtained against him at Spring 
Term, 1875, Gaston Superior Court. 

The defendant thereupon moved the Court to have his judg- 
ment against Lineberger credi:ed with the amount of his bid, 
with the exception of the cost of the suit and the Sheriff’s com- 
missions, and to stay the execution of the plaintiff to that . 
amount. 

The Sheriff and James Wright, who were notified, resisted 
the motion on the ground that the Magistrate’s judgment, 
docketed aa afvresaid, has priority, and should be first paid, 
and the balance, if any there be, applied to the payment of 
McKee’s judgment. 

The Court refused the motion, and the defendant appealed. 


J. I. Hoke, for appellant. 
B. GC. Cobb, contra. 


Ropman, J. The only question in this case is, whether an 
execution issuing from this Court upon a judgmert obtained 
therein to a county in which the defendant has land is a lien 
upon the land from its teste? A lien is a right to hold, or to 
sell, property in satisfaction of a debt. Itis property itself, and 
cannot be arbitrarily divested. That such was the law before 
the enactment of C. C. P. cannot be doubted. It has not been 
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changed by sections 252, 253 and 254 of OC. C. P. because these, 
by their terms, are confined to the Superior Courts; nor by 
any other legislation ; and is recognized as existing, by rule 9, 
of June Term, 1868, of this Court. The only argument which 
can be advanced against the present existence of the former 
law is ab inconvenienti, an argument which we have repeatedly 
said, in questions of mere practice, “availeth much.” It is 
argued that the same reasons which induced the enactment that 
judgments of the Superior Courts should be a lien on the land 
of the defendants from the time of docketing in thecounty, and 
not before, apply to judgments in the Supreme Court. The 
law should be extended by analogy to all Courts. Thus an in- 
tended purchaser would be able by inquiry in a single county, 
to inform himself of all inecumbrances. Whereas by a different 
construction, he will be compelled to search the records of this 
Court also, not only for judgments, but also for actions pending, 
which for onght he can know, may be reduced to judgment, 
upon which an execution may issne, ante-dating his purchase, 
and creating a prior incumbrance. Under the old lawa pur- 
chaser could not be sure of getting a title clear of incumbranceg, 
without examining the records of every Court in the State, 
both State and Federal, including the Supreme Court. Con- 
fessedly the new law is a great improvement, even if it goes 
no farther than all agree that it does; that is to say, if it is 
confined to the Superior Courts, and if the purchaser niust still 
search the records of the Supreme Court. It cannot be denied 
that this argument has a certain weight. But Iet us hear the 
other side, and consider the inconveniences of extending the 
new law to the Supreme Court, and of holding that its judg- 
ments create no lien on land until docketed in the county. The 
judgments of this Court, for the purpose of the present dis- 
cussion, may be divided into two classes. 

1. The Court wholly or in part affirms the judgment of the 
‘Court below, that a plaintiff or defendant, as the case may be, 
recover of the other,asum of money. In that case there is no 
new judgment of this Court, (by which I mean that there is 
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not a judgment of this Court to all purposes, but only that it 
is an affirmatory judgment,) except for the costs of its clerk. 
The party in whose favor the judgment was below, had a right 
to docket it in any county, and as a judgment is not now vaca- 
ted by an appeal, upon the affirmance of the judgment in the 
Supreme Court, his lien dates from the docketing of the judg- 
ment below. If the affirmance be in part ouly, and the judg- 
ment in the Supreme Court be for less than the judgment be- 
low, then the latter stands only to the extent to which it was 
affirmed. If the party who obtains judgment below, neglects 
to docket it in any county, (as the defendant in this case neg- 
lected), then, upon obtaining judgment in the Supreme Court, 
he will clearly have no lien prior to the ¢este of his execution 
from that Court, and will come within the second class, which 
I proceed to notice. 

2. There are cases in which this Court, under its duty to give 
such judgment, as upon the record, it appears that the Court 
below should have given, gives judgment that plaintiff or de- 
fendant recover a sum for which he did not have a judgment 
below, which he might have docketed, and thereby have se- 
cured a lien from that time. These may be called new judg- 
ments. On the same footing with these, and within the same 
reasons, stand all the judgments of this Court for its own costs; 
they are judgments not in affirmance of one below. 

It will be seen that the question we are discussing, has no 
bearing on the first class, of what may be ‘called afirming 
judgments, unless the successful party by his neglect to docket 
his judgment, (as in this case,) has put himself in the second 
elass of new judgments. 

In this class the party successful in this Court was of right 
entitled to judgment in the Court below. He failed to obtain 
it through an error of the Court. He has, in any event, lost 
the lien which he might have acquired if the Court below had 
decided correetly. Shall] he be put to the inconvenience, ex- 
pense, and delay of keeping an agent here until the Court shall 
have given judgment in his case, and of then docketing the 
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judgment in the proper county, getting the lien from that teme, 
which he oaght to have had befure? We cannot give him 
priority of lien from the time when rightfully he was entitled 
to it; but there is no law that forbids us to give him a lien by 
relation from the time when his appeal is, or is supposed to be, 
docketed in this Court. 

The rule contended for by plaintiff would be a serious incon- 
venience to suitors, and especially to those who recovered the 
costs of this Court only. The course of this Court will not 
usually permit a Judgment to be put in form for docketing 
very speedily after it has been pronounced. ‘To docket every 
judgment would add to the labor and costs of suitors, it seems 
to us, unnecessarily. It is unnecessary to go further into de- 
tails. The experience of every lawyer, upon reflection, will 
supply them. These inconveniences, we consider, overbalance 
those of the supposed purchaser, who can protect himself by a 
not immoderate degree of diligence. We do not wish to be 
understood as making a new rule of Court by holding as we do. 
We conceive that rules of Court should be always prospective, 
and affect only cases arising after their promulgation. We have 
endeavored, in the first place, to ascertain the law of the case 
from existing authorities, and as to the conclusion from them 
there can be but little doubt. And upon considering the ques- 
tion in the light of publie convenience, we can see no sufficient 
reason to change it, if we felt at perfect liberty to do so. 

As the land was sold under both executions, there is no 
question as to title of the purchaser. 

We think the defendant was entitled to priority in the appro- 
priation of the proceeds of the sale, and a judgment may be. 
drawn here in conformity to this opinion. 

Per Curiam: Judgment below reversed, and judgment here 
for defendant in conformity to this opinion. 
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M. C. BUIE «. JOHN CARVER. 


it is error to permit the testimony of a witness, as to what a deceased 
witness swore on a former trial, to go to the jury, unless the wit- 
ness can state the whole of the evidence given in at the time by such 
deceased witness. The reception of such fragmentary testimony en- 
titles the party excepting to it to a new trial. 


Civin action, in the nature of Ejectment, tried at the Spring 
Term, 1875, of CompzrLanp Superior Court, before his Honor, 
Judge Buston. 

The only point raised and decided in this Court, was a ques- 
tion of the admissibility of certain evidence. A statement of 
the facts and the evidence bearing on other points in the case, 
is, at this stage deemed unnecessary. 

During the trial, the plaintiff introduced Wm. B. Baker, to 
prove what one Daniel Cornbow had sworn to on a former 
trial. Baker, upon his preliminary examination to test his 
competency, stated: That he was present at the previous trial 
was a witness himself and the son-in-law of the plaintiff. That 
he paid attention to the examination of Daniel Cornbow, but 
was hard of hearing, and did not hear all that he said; but he 
did hear and did remember what Cornbow testified as to what 
land he had owned, and what he had sold to John Carver. 
Upon this statement the defendant objected to the competency 
of Baker. His Honor overruled the objection and allowed 
him to be examined. Defendant excepted. 

There was much other evidence, written and oral, introduced, 
but not being pertinent to the decision of this Court, a state- 
ment of the same is omitted. 

The verdict of the jury was in favor of the plaintiff. Judg- 
ment and appeal by the defendant. 


W. McL. McKay and Guthrie, for appellant. 
fay, contra. 
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Pearson, C. J. It isa familiar rule of evidence that when 
any part of a document is read in evidence to the jury, the op- 
posing party is entitled to have the whole of it read, whether 
it be a deed, answer in equity, will, letter or any other paper 
writing. It follows as a corollary to this rule, that when a 
part of a paper writing has been torn cif and lost, or defaced 
so as to be illegible, the fragment preserved cannot be put in 
evidence to show the contents of the writing, although it may 
be competent evidence to prove the naked fact, that there had 
been a paper writing, setting out matter of one kind or an. 
other, for it cannot be told how far the missing fragment would 
change the meaning and construction of the entire instrument. 
The same rule applies to conversations. If one party proves 
that the other said so and so, the other party has a right to 
have the whole conversation put in evidence, so that the jury 
may not walk in the dark, but have an opportunity to consider 
all of the surroundings. 

The same principle applies to evidence, of what a deceased 
witness swore to, upon aformer trial. Unless the jury are 
informed of all that the deceased witness swore to, how can 
they pass on the full scope and effect of his testimony, its 
credibility, and its consistency with the testimony of other wit- 
nesses, dec. ? 

The witness Baker, upon his preliminary examination, on 
the question of competency, swore that “he paid attention to 
the examination of Daniel Cornbow, but was hard of hearing, 
and dzd not hear all that he said, but he did hear what he said, 
as to what land he had owned, and what land he had sold to 
Carver.” How Baker knew that he did not hear add that 
Daniel Cornbow swore to, was a matter for himself. He swears 
directly that he did not hear all that Cornbow said. This 
made his testimony “fragmentary,” as the books express it, 
and of course it was error. We are inclined to concur with 
his Honor in his rulings upon the merits of the ease, and re- 
gret to be forced to grant a venzre de novo upon a question of 
evidence, especially as another witness professed to testify to 
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all that the deceased witness swore to on the former trial, and | 
in all probability many of the jury recollected the testimony of 
the deceased witness, and might have been called instead of 
the deaf witness. | 

So it was bad management on the part of the plaintiff, to- 
press his deaf witness upon the Court and jury, unless he had 
some especial reason for it. However this may be, there is no 
telling the extent to which the jury were influenced by this 
incompetent evidence, and the defendant is entitled to a venire 
de novo. 

Error. 


Per Curiam. Ventre de novo. 


STATE v. JAS. W. BUCK, 


The Act of the 18th March, 1875, chap. 200, of the laws of 1874-75, 
divesting the Superior Courts of jurisdiction of the offence of failing 
to list the: poll for taxation, is an Act of Amnesty, and applies as well 
to acts committed before, as to those committed after its passage; 
and an indictment for such offence, found before the passage of the 
Act, will be dismissed, upon the payment of said tax and costs. 


(State v. Upchurch, 72 N. C. Rep. 146; State v. Blalock, Phill. 242; and 
Franklin v. Vernoy, 66 N. C. Rep. 145, cited and approved. ) 


Inpictment, for failing to list his poll tax, tried at Spring 
Term, 1875, of the Superior Court of Waxe county, before 
his Honor, Watts, J. 

The defendant was indicted at January Term, 1873, of 
Wake Superior Court, for failing to list his poll for taxation 
for the year 1873. 

Since the indictment was found, the defendant has aid his 
poll tax for said year, and exhibited on the trial below, a re- 
ceipt for the same; and also has paid into the office of the 
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Clerk of the Court, one dollar and fifty cents for costs, refusing 
to pay any more. 

The defendant moved to dismiss the indictment, as under 
the circumstances the Court did not have jurisdiction. His 
Honor refused the motion, and the case was put to the jury, 
and the defendant convicted. 

Judgment and appeal by defendant. 


Fowle and Battle & Son, for defendant. 
Attorney General Llargrove and Llaywood, for the State. 


Reaps, J. The case of State v. Upchurch, 72 N.C. Rep.,, 
146, is an express authority that the Superior Court has Juris- 
diction unless the act of 18th March, 1875, chap. 200, ousts 
the jurisdiction. The title of said act is “ An act to divest 
the jurisdiction of the Superior Courts,’ &c. This clearly 
expresses the purpose of the act. 

The rule is, to give to legislation a prospective operation un- 
less the intent is clear to the contrary. So that the meaning 
of the act is, that all prosecutions for offences of the kind 
after the act, shall be cognizable before a Justice of the Peace, 
and not before the Superior Court, unless for some other reason 
the Justice of the Peace should not acquire jurisdiction. 

But the question before us is, what is the effect of the act 
upon pending indictments for offences committed before its 
passage? The third section of said act is as fullows: 

“Src. 8. That the Solicitors of the several districts are 
hereby required to dismiss all indictments now pending under 
the sections referred to in section one, of the act, upon the 
exhibition by the defendant of his tax receipt for such year or 
years for which indictments have been found against him, and 
the payment of the costs,” &e. 

For the defendant it is insisted that the act under which the 
indictment was found, (making a failure to list a poll tax a 
misdemeanor,) if not ‘hasty legislation” did, at least, take the 
public by surprise, and involved many thousands of very poor 
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persons. And what made it worse, was the fact, that it was 
the intention of the Legislature to make the offence cognizable 
before a Justice of the Peace, where the expense and trouble 
would be trifling; but, by carelessly fixing the limit of punish- 
ment at “thirty days” instead of “one month” imprison- 
ment, the Justice of the Peace could not take jurisdiction ; 
and the prosecutions had te be in the Superior Courts, where 
the costs and trouble made them cruelly oppressive. As soon 
as the Legislature discovered this, it passed the act under con- 
sideration to remedy the evil by directing that the former acts 
be overruled by substituting “one month” for * thirty days,” 
so as to be cognizable before a Justice of the Peace, and that 
pending indictments should be dismissed upon the payment of 
the tax, and one dollar and fifty cents costs. And so the de. 
fendant insists that the act was intended to cnre a mistake into 
which the Legislature itself had fallen, and which was unin- 
tentionally severe npon a large number of the poorest per- 
sons, and is to be treated as an act of amnesty. 

For the State it is insisted that the third section of the act 
is ultra vires, that the legislative and judicial departments 
of the government are “separate and distinct ;” and that the 
Court, having the possession of the case, cannot be controlled 
by the Legislature. 

We fully recognize the propriety of the independent action 
of the several departments, each in its sphere, but yet, so as 
to harmonize, and not to jar. We do not perceive that the 
intent or effect of the act in any way affects the independence 
of the judiciary; but the intent and effect are to co operate 
with the Court in relieving a large number of citizens from 
oppression. We consider the act a just and gracious one; and 
we administer it with pleasure. State v. Blalock, Phil. R. 242; 
Franklin v. Vernoy, 66 N.C. Rep., 145. 

To entitle the defendant to the benefit of the amnesty of the 
act it was necessary that he should exhibit his receipt that he 
had paid his tax; and that he should also pay $1.50 costs. 

It will be certified to the Court below that the defendant is 
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entitled to be discharged upon exhibiting his tax receipt and 
paying $1.50 costs. Upon his failure to do thie, there will be 
such further procedure as the law directs. 

Let this be certified. 


Per Curiam. | Judgment accordingly. 


STATE v. NEWTON A. SIMPSON. 


An indictment under the act of 1868, Bat. Rev., chap. 32, sec. 95, for 
killing and abusing a cattle beast, the property of, &c. in an in- 
closure not surrounded by a lawful fence, is defective, for the reason 
that it does not charge the act to have been done ‘‘unlawfully and 
wilfully,” or words of equivalent meaning, 


(State v. Stanton, 1 Ired. 424, cited and approved.) 


_ Lyprerment for abusing and killing stock in an enclosure not 
surrounded by a lawful fence, tried before Lure, J., at Spring 
Term, 1875, of the Superior Court of Cuoowan County. 

The prisoner was arraigned and tried upon the following bill 
of indictment, to wit: 


“STATE OF NORTH CAROLINA, Superior Court, 
CHowan County. Fall Term, 1874. 

The jurors for the State, upon their oath, present that N. A. 
Simpson, late of the county of Chowan, aforesaid, on the first 
day of January, in the year of our Lord one thousand eight 
hundred and seventy-four, with force and arms, at and in the 
county of Chowan aforesaid, one cattle beast, to wit, the prop- 
erty of John Roberts, of the value of ten dollars, did abuse and 
kill in the enclosure of the said N. A. Simpson, not surronnded 
by a lawful fence, against the form of the statute in such cases 
made and provided, and against the peace and dignity of the 
State.” 
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The jury returned a verdict of guilty, and thereupon the 
defendant moved in arrest of judgment on the ground that the 
indictment did not charge that the abusing and killing was 
“unlawful and wilfull,”’ as required by Sec. 95, Chap. 32, Bat. 
Rev. , 

The Court overruled the motion, and the prisoner appealed. 


No counsel in this Court for the prisoner. 
Attorney-General Hargrove and Gilliam & Pruden, for the 


State. 


Pearson, C. J. The defendant was convicted under the 
Act of 1868. “If any person shall kill or abuse any horse, 
cow, hog, &e., the property of another, in any enclosure not 
surrounded by a lawful fence, such person shall be deemed 
guilty of a misdemeanor.” Bat. Rev., chap. 32, sec. 95, 

It is apparent from the nature of things that these words are 
too broad and go beyond the meaning of the law makers. The 
statute by its necessary construction must be qualified by the 
addition of the words, “ wzfully and unlawfully” kill or 
abuse any horse, cow, &c. Common sense forbids the idea 
that it was the intention of the General Assembly to send to 
jail every person who by accidené kills, &c., or injure the 
horse, cow, &c., of another in any enclosure not surrounded 
by a lawful fence; or every person who kills his neighbor’s cow 
by his permission; for instance, suppose a man complains to_ 
his neighbor, “ you have a mischievous cow that no fence can 
turn, for she will push down or jump any fence; your cow is 
doing me every night more damage than she is worth.” And 
his neighbor says, ‘I know she is mischievous and you have 
leave to kill her the next time she breaks into your field, pro- 
vided you will pay for her, or butcher her, and bring me the 
meat and hide and tallow.” Such instances of good neighbor- 
ship are not of rare occurrence where but few keep lawful 
fences. Can any one suppose it was the intention of the Gen- 
eral Assembly to make such acts indictable? Yet they come 
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within the words of the statute, which shows the necessity of add- 
ing the words “ unlawfully and wilfully” in order to take such 
cases out of the operation of the statute. That these or equiv- 
alent words were omitted by inadvertence on the part of the 
draftsman and must be added by construction in order to ex- 
press the meaning of the act, can be seen by adverting to the 
94th section of the same chapter, making it a misdemeanor to 
kill or injure live stock running in the range or in the field or 
pasture of the owner, where the words, ‘ unlawfally or on 
purpose”: are used to describe the offence, and to the 96th 
section of the same chapter, making it larceny to kill any 
horse, cow, &c., in the counties of Marion, Jackson and other 
specified mountain counties, in which the protection of stock 
isa matter of great importance by reason of the extensive 
range lying in these counties. 

In this act, in order to describe the offence and show the 
meaning of the Legislature, the words “ maliciously or wil- 
fully and wantonly ” are used to qualify the word “ kill.” 

We declare our opinion to be that the indictment is defec- 
tive, because it does not allege that the act was done “ unlaw- 
fully and wilfully,’ which are the words used in the prece- 
dents, and for the sake of conformity ought to be followed in 
statutes as well as in indictments, although other equivalent 
words answer the same purpose, as “unlawfully and on pur- 
pose,” used in the 94th section, or “ maliciously or wilfully and 
wantonly,” used in the 96th section. State v. Stanton and 
State v. Allen, have no bearing except as precedents where 
“unlawfully and wilfully ” are used. 

It was said on the argument, “ The Solicitor is not supposed 
to be wiser than the members of the General Assembly. It is 
not his province to supply words necessary to express the 
meaning of a statute, and it is sufficient if the indictment fol- 
lows the very words used by the Jaw makers.” 

That proposition is true, asa general rule; but there are 
some exceptions to it, and the case before us is one. The So- 
licitor is not supposed to be wiser than the members of the 
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General Assembly, but he is supposed to be a lawyer, to whom 
the duty of drawing bills of indictment is entrusted, and it is 
his province to set out in the bill of indictment every allegation 
necessary to describe the offence, so as to bring it within the 
meaning of the statute, and enable the Court to see from the 
face of the indictment that if the matters set out are true, the 
defendant is guilty of an indictable offence. This indictment 
does not exclude the idea of a killirg by accident or by license 
of the owner, and the Court cannot know, taking all of the 
allegations to be true, that the defendant has committed an in- 
dictable offence. 

In State v. Stanton, 1 Ired., 424, it is said, “ Aa it is certain 
that the indictment was intended to describe the offence which 
the statute describes, it follows, from the use of the very same 
language in both, that the one means what the other does, 
neither more nor less. It is true that some few exceptions 
from this rule have been established by adjudication; but they 
have not appeared to us to embrace the present case. Thus a 
statute may be so inaccurately penned that its language does 
not express the whole meaning the Legislature had, and by 
construction its sense is extended beyond its words. In such 
acase the indictment must contain such averments of other 
facts, not expressly mentioned in the statute, as will bring the 
case within the true meaning of the statute: that is, the indict- 
ment must contain such words as ought to have been used in 
the statute, if the Legislature had correctly expressed therein 
their precise meaning. In our case the indictment does not 
contain such words as ought to have been used in the statute, 
“if the Legislature had correctly expressed therein their pre- 
cise meaning ;” and it was necessary for the indictment to aid 
the want of accuracy by adding the words necessary to express 
the meaning of the statute, and to qualify the general words 
used, 

Error. 


Per OvriaM. Judgment arrested. 
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W. 0. DUNN 2, W. E. BARNES, Adm’r 


After the decision of a Judge of the Superior Court overruling a demur-~ 
rer as frivolous, the right to answer over is not a matter of course, but 
depends upon the sound discretion of the court. 


Any informality in the demand for judgment in a complaint is not 
ground for demurrer, and must be disregarded, when the sum de- 
manded, and how it is due, sufficiently appear from the summons and 
complaint. 

In an action upon a bond “payable in gold or its equivalent in cur- 
rency,” the amount which the plaintiff is entitled to recover, must be 
measured by ascertaining its equivalent in currency. 

It is error, and contrary to the practice and decisions of our Courts to 
render judgment in the alternative. 


An absolute judgment against an administrator ascertains the debt only, 
and has no effect in fixing the defendant with assets, or in disturb- 
ing the order of administration. 


(Garrett v. Smith, 64 N.C. Rep. 93; Gibson v. Groner, 63 N. C. Rep. 
10; Oates v. Gray, 66 N. C. Rep. 442; cited and approved. Rowland 
v. Thompson, 71 N.C. Rep. 457, cited and distinguished from this 
and approved.) 


This was a orviz Action, for the recovery of money only, 
tried before Watts, J, at Spring Term, 1875, Hanrrax Sn-. 
perior Court. 

The plaintiff alleged that Margaret Dunn, the defendant’s 
intestate, on the 27th day of December, 1865, executed a pro- 
missory note, whereby she promised to pay, twelve months af- 
ter date with interest from date, to L. L. Dunn and F. M. Par. 
ker, executors of B. W. Dunn deceased, the sum of six hun- 
dred and seventy two dollars and seventy-five cents in gold, 
or its equivalent. That said Margaret died on or about the 
firat day of January, 1873, and defendant was appointed her 
administrator on the first day of May, 1873. The said note 
has been rejected by him. On or about the fifteenth day of 
August, 1874, the note was transterred for value, to the plain- 
tiff. No part of the note has been paid. That one dollar in 

18 
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gold was worth in United States currency on the 27th Decem- 
ber, 1866, one dollar and forty cents. 

The olaneitt prayed judgment against the defendant for the 
sum of dollars with interest thereon from the 27th day 
of December, 1866, unti] paid aud the cost of the suit, &e. 

The defendant demurred to the complaint and for ground of 
demurrer alleged : 

1. That the prayer for judgment does not set out any amount 
claimed whatever, and demands judgment for nothing.° 

2. That it weuld seem from the complaint that the plaintiff 
desired to claim the value of gold at the time of making the 
note, and not the value at the time of the payment which the 
defendant submits is wrong in law. 

His Honor overruled the demurrer as frivolous. The coun- 
sel for the defendant stated that he had filed the demurrer in 
good faith and not merely for delay, and that he had a substan- 
tial defence. His Honor said that he could not tell what was 
in the mind of the counsel at the time the demurrer was filed, 
and he was bound by the face cf the demurrer. Counsel then 
moved the Court for leave to answer the complaint. His 
‘Honor overruled the motion and gave judgment in favor of 
the plaintiff for $957.32, and interst on $672.75 from date in 
gold or its equivalent in Federal currency, to-wit: $1100.91. 

From this judgment the defendant appealed. 


Walter Clark, for the appellant. 
Busbee & Busbee, contra. 


Brnum, J. The Court did not err in overruling the de- 
murrer, and we concur also, that the demurrer was frivclous. 
In such case the right to answer over, is not a matter of course, 
but depends upon the sound discretion of the Court. C. 0. 
P438l, 

A demurrer to a complaint does not lie at all except in one 
of the following cases : 

1. Where it appears from the face of the complaint, that 
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the Court has no jurisdiction of the person of the defendant, 
or the subject of the action. 

2. That the plaintiff has no legal capacity to sue. 

8. That there is another action pending between the same 
parties for the same cause. 

4, That there is a defect of parties plaintiff or defendant. 

5. That the complaint does not state facts sufficient to con- 
stitute a cause of action. As the complaint is clearly sufficient 
in all these respects, it was a case which did not allow of the 
interposition of ademurrer. C.C. P., sec. 95. 

Treating the demurrer as “frivolous” or no demurrer, and 
the judgment as one given for the want of an answer, did his 
Honor render such a judgment as was warranted in law, and 
was it rendered according to the course and practice of the 
Court? Any informality in the demand of judgment in the 
complaint, must be disregarded when the sum demanded and 
how it is due, sufficiently appear, from the summons and the 
complaint. The action is on a note, under seal, for $672.75 
“in gold or its equivalent in currency,” dated the 27th De- 
cember, 1865, and payable twelve months after date, with in- 
terest. On overruling the demurrer, and refusing to allow 
the defendant to answer, his Honor gave judgment in favor of 
the plaintiff for $957.32 in gold and interest on $672.75, the 
principal money from the 10th May, 1875, the date of the judg- 
ment, or its equivalent in ederal currency, to-wit, $1,100.91, 
and interest on $672.75, from 10th May, 1875, until paid. The 
Court erred in giving an alternative judgment, as it is not in 
accordance with the practice and decisions of our Courts, 
Mitchell v. Henderson, 63 N. C. 648, It was also errer to 
give judgment for gold, as it has been repeatedly held by this 
Court, that the value of a gold contract must be measured by 
ascertaining its equivalent in currency, and that judgment 
must be rendered for the amount so ascertained. Garrett vy, 
Smith, 64 N. ©. Rep., 98; Brown v. Foust, 64 N.C. Rep, 
672; Gibson v. Groner, 68 N.C. Rep.,10. After finding the 
gold value of the note up to the rendition of the judgment, 


276 IN THE SUPREME COURT. 


DuNN v. BARNES, Adm’r. 


the premium for gold at that date should have been added, and 
the sum so converted into national currency, was the amount 
for which judgment should have been given. Such was the 
rule adopted by the Court in ascertaining the value of the gold 
note, in currency, and had he not also given judgment for the 
value cf the note, in gold, there would have been no error. 
But this Court will not grant a new trial, when the whole 
record is befvre us, and the Court here can see and correct the 
error, and give such judgment as the Court below ought to 
have given upon the whole record. To do this, it is only 
necessary to strike out, or treat as surplusage, the gold jndg- 
ment. 

The remaining question is, was it competent for the Court 
below to ascertain and assess the premium upon gold, without 
the intervention of a jury ? 

The cases cited by the defendant to show that a jury must 
assess the preminm upon gold, as damages, have no application 
here, for these were cases where the defendant put in an answer 
and defended, which stand upon a different footing. Those 
cases stood upon issues raised by the pleadings, aud, as held in 
Rowland v. Thompson, 71 N.C. Rep., 457, where there ap- 
pears upon the record no waiver of a jury trial, it is error for 
the Court to pass upon facts. But in our case, judgment was 
taken for want of an answer, where a very different rule pre- 
vails, and where the case falls within the provisions of ©. C. 
P., sec. 217, 218. The substance of sec. 217, s0 far as it is 
applicable to this case is, that if the taking of an account or 
the proof of any fact be necessary to enable the Court to give 
judgment, the Court may take the account or hear the proof, 
or may order a reference for that purpose. And where the 
action is for the recovery of money only, or of specific real or 
personal property with damages for the withholding thereof, 
the Court may order the damages to be assessed by a jury or 
by areference. it was, therefore, competent for the Court to 
pass upon the facts or to refer them to a jury, in his discretion. 
Such is the construction given to this section of the Code in 
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Oates v. Gray, 66 N. C. Rep., 442. A jury would have been 
a useless formality in this case, as it was only necessary to look 
into a newspaper to find the market premium on gold. No 
exception is taken to the correctness of the finding of the 
Court, and as the defendant has not been prejudiced thereby, 
it would seem to be immaterial whether the fact was found by 
the Court or a jury. The judgment is, in fact, for less than 
the computations in the defendant’s brief indicate that it should 
be, and in one respect the judgment is erroneons in his favor. 
It gives interest in currency upon the gold principal of the 
note from the date of the judgment until it is paid, inetead of 
upon the value of the note in currency. To this the plaintiff 
was entitled, but he has not excepted to the judgment. 

The administration of the defendant was since July, 1869, 
and is governed by the provisions of chap. 45, Bat. Rev.; and 
the defendant suggested that it was error to give an absolute 
judgment against the administrator, as it fixes him with assets. 
By reference to the 95th section of chap. 45, Bat. Rev., it will 
be seen that it has no euch effect. An absolute judgment 
ascertains the debt only, and has no effect in fixing the defend- 
ant with asse or in disturbing the order of administration 
The judgment of the Court below is corrected by striking out 
the alternative judgment for gold and affirming the judgment 
then rendered in currency, to-wit, for $1,100.91 with interest 
on $672.75 from 10th May, 1875, until paid. 

Judgment corrected and affirmed. 


Perr Curiam. Judgment accordingly. 
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In the matter of W. G. BRINSON, Public Administrator. 


Probate Courts have the power to order the removal of Public Admin- 
istrators, and at the same time order that they make immediate return 
and settlement of estates in their hands. The refusal to obey such 
order is a contempt, which the Probate Court has the power to punish, 


(The case of Taylor v. Biddle, 71 N. C. Rep. 1, cited and approved.) 


This was a prockEpING by the Probate Judge of Craven 
county, removing the Public Administrator, heard upon appeal 
by Seymour, J., at Chambers. 

The facts of the case are fully stated in the opinion of the 
Court. 

His Honor reversed the order of the Probate Court finding 
the defendant for contempt, whereupon the Probate Judge ap- 
pealed. | 


Lehman and Stephenson, for appellant. 
Green, contra. 


Serriz, J. The Probate Court of Craven County, on the 
6th day of September, 1873, made an order, reciting that as 
W. G. Brinson, Public Administrator of said county, had failed 
to renew his official bond as required by law, he was removed 
from said office; and he was ordered to make immediate re- 
turn to said Court, of all estates in his hands for settlement and 
for the better securing of the same. 

No farther step seems to have been taken until the 27th day 
of March, 1875, when the Probate Court issued another order 
to the said Brinson, (reciting the facts of his failure to renew 
his official bond, and to render his accounts as required by law, 
and his disobedience of the former orders of the Court in that 
behalf.) and requiring him to appear before the Court on the 
4th day of May, 1875, to show cause why the letters of admin- 
istration theretofure granted to him on certain estates, should 
not be revoked ; and also to show cause why he should not be 
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attached for contempt, in disobeying the orders of the Court 
theretofore issued to him as administrator on the said estates. 

On the dav specified the defendant appeared and contented 
himself with the simple answer that in September, 1873, he 
had received notification from the Probate Court of his removal 
from the office of public administrator, and that one Manix was 
immediately thereafter appointed by said Court public admin- 
istrator, and has ever since been recognized as such by the said 
Court. | 

He takes no notice whatever of the order requiring him to 
make return and settlement of the estates, specified in the 
order, ten in number, nor does he allege that he has settled the 
said estates with Manix, or any other person ; but sofar as ap- 
pears from the record he has continued to intermeddle with the 
same without bond or other safeguard for their proper admin- 
istration after notice of his removal. 

A public administrator is reqnired to enter into bond con- 
ditioned faithfully to perform the duties of his office and obey 
all lawful orders of the Probate or other Court, touching the 
administration of the several estates that may come into his 
hands. And he is further required to renew his bond every 
two years. Bat. Rev., chap. 45, secs. 18 and 20. The power 
of the Probate Court to remove an administrator for a failure 
to discharge the duties of his office, is conferred by our statutes. 
But, as is said in Taylor v. Biddle, 71 N.C. Rep., 1, ‘ with- 
out invoking the aid of our statutes, the power of removal is 
inherent in the office at common law, and must, of necessity, 
be so, to prevent a failure of justice.” 

But of what value is an order of removal, if a delinquent 
administrator can disregard it, and continue to intermeddle 
with and waste the estate of the intestate? When there isa 
right there should be a remedy. And such a case i: amply 
provided for by the enactment that “in all cases of ti: revo- 
cation of letters, the Judge of Probate must iminediate:, ap- 
point some other person to succeed in the administration of 
the estate; and pending any suit or proceeding between purties 


280 IN THE SUPREME COURT. 


In the matter of BRINSON, Publie Adm’r. 


respecting such revocation, the Judge of Probate is authorized 
to make such interlocutory order as, without injury to the 
rights and remedies of creditors, may tend to the better se- 
curing of the estate.” Bat. Rev., chap. 45, sec. 143. But the 
defendant contends that, upon his removal, he passed beyond 
the jurisdiction of the Court, and was no longer subject to its 
orders. 

This defence is more technical than reasonable, and if al- 
lowed would enable faithless agents and officers to laugh at 
Courts while abusing their trusts, and to waste everything in 
their hands betore a remedy can be applied. 

When troubles arise in the administration of an estate, it is 
the duty of the Judge of Probate to make such interlocutory 
orders as may tend to the better securing of the same. Here 
there was not only an order of removal, for good cause, but 
also an order that the administrator make immediate return 
and settlement of all estates in his hands. The order of re- 
moval and settlement went together, and the defendant was 
not beyond the reach of the Court until both parts of the or- 
der were complied with. 

The order for settlement certainly tended to the better se- 
curing of estates which were in the hands of an administrator 
who had failed to renew his bond, or to exhibit his dealings to 
the Court. 

We think it clear that the Probate Court had the power to 
make the order which it did, and that the refusal of the de- 
fendant to comply with the samc, was a contempt, for which 
the Probate Court could inflict punishment. 

The judgment of the Superior Court is reversed. 

Let this be certified to the end, &c. 


Per Curiam. Judgment reversed. 
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JOSEPH THORNBURG vo. JOHN G. HERRON. 


The defendant in a suit before a Magistrate’s Court, upon judgment be- 
ing rendered against him, prays an appeal to the Superior Court, but 
takes no further steps to prosecute the appeal. The Superior Court 
committed no error in submitting the case to a jury, who found a ver- 
dict for the plaintiff in the same sum for which the Magistrate ren- 
dered judgment. 


This was a ctviL action, originally commenced in a Magis- 
trate’s Court, and carried on appeal to the Superior Court of 
Gaston county, where it waa tried before his Honor Judge 
Schenck, at Spring Term, 1875. 

The facts in the case are as follows: 

Plaintiff introduced in evidence a Justice’s docket, and 
proved by one J. G. Gullick that in the year 1870, he was a 
Justice of the Peace in and for the county of Gaston, and that 
the docket in evidence was the docket or record of cases tried 
before him as Magistrate. He made the following entry 
therein : 


“ JoserH THorngura, 


v. 
J. G. Herron. 

“Plaintiff filed his complaint which was substantially as fol- 
lows: Demand $60, money paid for defendant’s use. Plaintiff 
distilled whisky to the amount of thirty gallons, which he was 
eompelled to pay the tax on. 

Case came on for trial March 26th, 1870. Defendant pleads 
former judgment for demurrer, and general issue and set off 
for answer. It is adjndged that the plaintiff do recover of the 
defendant the sum of sixty dollars damages, and the further 
sum of $1.80 cost of this action. Appeal prayed and granted 
No execution to run.” 


The witness further testified that both the plaintiff and the 
defendant were present personally and represented by counsel, 
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and that he gave the above judgment at the time stated in the 
foregoing copy of his record. 

The defendant then proposed to show by the witness, that 
prior to the rendition of the judgment sued on, he, witness, 
had heard a trial in the Court of another Justice of the Peace, 
between the plaintiff and defendant, wherein judgment had 
been rendered in favor of the defendant npon the same matter 
in which the witness had given the judgment on which this 
action is brought. 

The counsel for the plaintiff objected to this testimony. 
The Court sustained the objection, and the defendant excepted. 

It was admitted that the judgment had not been paid or dis- 
charged. 

The case was submitted to the jury on this testimony, and 
the counsel for the defendant contended that the foregoing 
entry of “ appeal prayed and granted,” made by the Justice in 
his docket, had the effect of vacating said judgment, and it 
could not besued on as such. That the plaintif’s remedy was 
to take the case up to the Superior Court for confirmation. 

The Court declined to instruct the jury to that effect, but 
told them that if they believed the testimony, the plaintiff was 
entitled to recover. 

There was a verdict and judgment for the plaintiff; there. 
upon the defendant appealed. 


Shipp & Bailey, for appellants. 
B.C. Cobb and Smith & Strong, contra. 


SerrLe, J. If the position contended for by the defendant 
can be maintained, then a cheap and easy method of defeating 
recoveries of sums within the jurisdiction of Justices of the 
Peace has been discovered. 

A defendant prays an appeal, takes no further steps, and 
claims that he has effectually closed the Courts from 1870 to 
1875. 


Psr Curram. Judgment affirmed. 
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M. W. BUFFKIN ». BAIRD & ROPER. 


When a party to a contract, by his own fault or wrong, prevents the 
other from fully performing his part of the contract, the party thus in 
fault cannot be permitted to take advantage of his own wrong, and 
screen himself from payment for what was done under the contract, 

In such case the measure of damage is, that the plaintiff is entitled to 
recover for his labor and expense in endeavoring to perform his con- 
tract, as upon a quantum meruit. 

(The cases of Young v. Jeffreys, 4 Dev. & Bat, 216; White v. Brown, 2 
Jones 403; Brewer v. Tysor, 3 Jones 190; Mizell v. Burnett, 4 Jones 
249: Nibbett v. Herring, Ibid 262; Dula v. Cowles, 7 Jones 290; 
Woodley v. Bond, 56 N, C. Rep, 397, cited and approved.)j 


CiviL action, tried before Hure, J, at Spring Term, 1875, 
Campen Superior OQourt. 

The following are the facts as disclosed by the statement of 
the case as settled by his Honor and sent up to this Court as a 
part of the record: 

The plaintiff believing that he was the owner of one undi- 
vided fourth of a tract of land in Pasquotank county, known 
as the Sawyer patent, by deed from J. 8. Proctor, offered to 
sell the same to the defendants. The defendants declined to 
buy so small an interest, but expressed a willingness to buy 
three-fourths of the whole. The plaintiff represented that he 
owned one fourth and could control two other fourths, where- 
upon the following agreement was entered into: 


“This is to certify that we, Baird & Roper, do bind our. 
selves to pay to M. W. Buffkin, thirty-three hundred dollars 
cash for three fourths uf a tract of swamp land known as the 
F. B. Sawyer Patent, said to contain twelve hundred and fifty- 
cight acres, and situated in Pasquotank county, North Caro- 
lina ; the money to be paid upon the delivery to us of a good 
and sufficient deed or title deed, to be delivered to us within 
one hundred days. 

Pasquotank county, April 138th, 1870. 

(Signed) BAIRD & ROPER. 

Witness: M. J. Burrxun. 
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* This is to certify I, M. W. Buffkin, have this day bound 
myself to make to Baird & Roper a good and sufficient title 
to three fourths of a tract of land known as the F. B. Sawyer 
Patent, situated in Pasquotank county, North Carolina, said 
to contain twelve hundred and fifty-eight acres, for the sum of 
thirty-three hundred dollars, to be paid on delivery of a good 
and suificient deed of general warranty, the deed to be made 
within one hundred days. Should the parties now holding a 
portion of the title to the above mentioned land die befure I can 
procure a deed, I am to be released from the above obligation. 

April 13th, 1870. 

(Signed) M. W. BUFFKIN. 

Witness: M. J. Borrxin. 


It was in evidence that immediately after the execution of 
the contract by the plaintiff and the defendants, the plaintiff 
began his efforts to secure the title to the land mentioned in 
the contract, and to that end he employed counsel to investi- 
gate the title and to go South, if necessary, to purchase the 
moiety belonging to M. V. Moore, or from such parties as he 
might ascertain to have the title. In eight days after the exe- 
cution of the contract, the defendants employed counsel to 
purchase said land for them, and within a few days thereafter 
aud within one hundred days, be obtained a deed for one 
mviety of said land from M. V. Moore, cf Mississippi. The 
deed conveyed al] her interest therein. The defendants pur 
chased the other moiety of said land from the owner in Ken- 
tucky, about two years after that time. The whole tract cost 
them two thousand dollars. 

The plaintiff learning that the defendants had purchased 
an undivided half interest in the land within the one hundred 
days, directed his counsel to make no farther efforts to secure 
the title to any portion thereof. The plaintiff expended buta 
few dollars in his effort to obtain the title. 

Upon these facts the plaintiff contended : 

1. That defendants by purchasing one undivided moiety o 
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said land within the one hundred days, had violated their con- 
tract with him, by coming between the plaintiff and the owner 
of said land and had put it ont of his power by their own act 
to comply with his contract. | 

9. By their purchase from M. V. Moore, they had obtained 
title to the entire tract of land for the snm of two thousand 
dollars and that the plaintiff could have purchased it for that 
sum. 

3. That the defendants were answerable to him in damages, 
and that the measure of the damages was the difference between 
what it cost defendants to purchase three-fourths interest in said 
Jand and what they had contracted to pay him for the three- 
fourths interest. 

The defendants contended : 

1. That the plaintiff by false statements and misrepresenta- 
tion of facts in regard to the land, had indnced them to enter 
into the contract with him. That they were not bound by it 
and had the right to purchase within the one hundred days 
from the owners. 

2. That they had purchased only an undivided moiety from 
M. V. Moore, and the other moiety they had purchased from 
the Cowper heirs in Kentucky. 

3. Thatif defendants had violated their contract, the plaintif 
was entitled to recover only nominal damages, or at most to 
recover as damages only such amounts as he had paid out in 
his effort to secure title to said land, and for his time and 
trouble to secure the same. 

4, That it was one of those contracts for the valuation of 
which the plaintiff sought to recover damages for the “loss of 
a good bargain,” and that this was the only loss sustained by 
plaintiff and therefore he was not entitled to recover. 

The following issues were submitted tu the jury, and re- 
sponded to as stated : 

1. Did the defendants Baird & Roper by their own acts, 
their agents or attorneys, before the expiration of one hundred 
days from April 13, 1870, put it out of the power of the plain 
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tiff to comply with his contract to make a good title to three- 
fourths interest in the F. B. Sawyer patent. 

The jury find that they did. 

2. Did the plaintiff Buffkin, by misrepresentation, induce 
the defendants Baird & Roper to enter into the contract made 
with him on April 18, 1870? 

The jury find that he did not. 

3. Was an estate in fee simple in the F. B. Sawyer patent 
on April 13,1870, in Mary V. Moore, under the will of Eliza- 
beth Proctor, or was one half of the patent in Mary V. Moore 
and the other half interest in the heirs of Wills Cowper ? 

The jury find that one half interest was owned by the Cow- 
per heirs. 

4. If the defendants, Baird & Roper, did prevent the plain- 
tiff Baffkin from complying with his contract; and if the 
plaintiff Buifkin did not induce the defendants by misrepre- 
sentation to enter into said contract, what damages has the 
plaintiff sustained by reason of his being prevented by defen- 
dants from complying with his vontract ? 

The jury assess the damages of the plaintiff at eighteen-hun 
dred dollars, 

The Court charged the jury, “That if the defendants, by 
their own acts, put it out of the power of the plaintiif to com- 
ply with his contract and the contract was not induced by the 
misrepresentation of the plaintiff, the plaintiff was entitled to 
recover. That the defendants shonld have given the plaintiff 
one hundred days to perform his contract and the pur- 
chase by them of any interest in said land, greater than 
one-fourth interest, within the one hundred days was a viola- 
tion of the contract and entitled the plaintiff to damages. 

In regard to the measure of damages, the Court charged the 
jury that the amonnt of damages to be assessed was a matter 
for them. The general rule of law is that where a party sus- 
tains a loss by reason of a breach of contract he is, so far as 
money can do it, to be placed in the same condition with 
respect to damages as if the contract had been performed. 
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So in this case, if the jury find the first and second issues 
in favor of the plaintiff the measure of his damages may 
be placed at the difference between what it would have cost 
the plaintiff to have procured the three fourths interest in the 
land and the price the defendants contracted to pay the plain- 
tiff for the three fourths interest, they might consider the 
amount it actually cost the defendants as some evidence on that 
point. 

The Court further charged the jury that if the plaintiff by 
misrepresentations induced the defendants to enter into the 
contract, he would not be entitled to recover ard that they 
ehould find for the defendants. 

The defendants excepted to the charge of his Honor. 

1. For that the plaintiff having no interest in the land at the 
time he contracted to sell cannot maintain this action. His 
only interest was the anticipated profits of a good bargain. 

2. For that the rule of damagcs was incorrectly laid down 
by the Court, in saying that the jury might assess the plaintiff 
damages at the difference between what it would have cost him 
to have procured the three-fourths interest In the lands and the 
amvuunt the defendants contracted to pay him fcr said interest. 
That the plaintiff was only entitled to nominal damages. 

Upon the finding of the jury the defendants moved for a 
new trial. Motion overruled and judgment rendered accord- 
ing to the verdict. From this judgment defendants appealed. 


Gilliam & Pruden, for appellants. 
Busbee d& Busbee, contra. 


Ropmay, J. The two writings cxecuted by the plaintiff 
and by the defendants, respectiveiy, formed a single contract, 
by which the plaintiff was bound to convey to the defendants 
a good title to three-fourths of the Sawyer land within one 
hundred days, and the defendants were bound on receiving 
such title to pay the plaintiff $3,300. 

Ordinarily, it is proper to consider first the right of the 
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plaintiff to recover, as unaffected by any supposed defence. 
But in this case it will be convenient first to consider and dis- 
pose of a defence which goes to the foundation of the contract, 
and, which if it could be maintained, would render any further 
consideration of the case unnecessary. The defendants allege 
that they were induced to enter into the contract with the 
plaintiff, through his representation that he owned one-fourth 
of the land, and could control the title to an additional half, 
which representation turned out to be false in both particulars. 
The jury find that the defendants were not induced to make 
the contract by misrepresentation. They do not say there was 
no misrepresentation. It appears from the complaint that the 
plaintiff claimed to own one fourth of the land when the con- 
tract was made; and also, when the action was brought, which 
fact he says was known to the defendants at the making of the 
contract. In this claim, it seems from the case, he was mis- 
taken, as Mrs. Moore owned one-half the land, and the Cow- 
pers the other half. Whether the misrepresentation or 
mutual mistake, as to the plaintiff's estate in the land, induced 
the defendants to enter into the contract, is matter of law, 
and we are of opinion that taken in connection with the plain- 
tiff’s statement to the defendants that he did not own the 
other three-fourths, it was not such a materzal inducement as 
would require a court of equity to set aside the contract by 
reason of it. It was immaterial to defendants whether the 
plaintiff at the time of the contract owned any estate in the 
lands or not, provided he performed his contract by buying 
from the actual owners. 

This was evidently the view of the defendants, as when they 
discovered the mistake, as they say they very soon did, they 
gave no notice to the plaintiff of their intention to rescind 
the contract, but permitted him to continue to act upon it as 
if it was in force. This defence, therefore, may be put out of 
view. We return now to the consideration of the plaintiff’s 
case. Is it clear that the conveyance of a good title to three- 
fourths of the land by plaintiff, or a tender of a conveyance, 
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was a condition precedent to the liability of the defendants to 
pay him the sum stipulated for. Ifa person contracts to do 
a certain entire act, for which he is to receive a certain sum, 
he cannot recover the price as upon a complete performance, 
notwithstanding it was prevented by inevitable accident. Cut- 
ter v. Powell, 1 Smith, L. C., 1, and notes; Appleby v. Myers, 
E. L.R., 2 ©. P.; Young v. Jeffreys, 4 Dev. & Bat. 216; 
White v. Brown, 2 Jones, 408; Brewer v. Tysor, 3 Jones, 
180; Mizell v. Burnett, 4 Jones, 249; Wibbett v. Herring, 
Id., 262; Dula v. Cowles, 7 Jones, 290. 

The complaint, however, is not framed upon the idea that 
the plaintiff is entitled to recover upon the express contract. 
The plaintiff contends that there results from the express 
terms of the contract, a promise by defendants that they will 
do nothing within the one hundred days to prevent plaintiff 
from performing his part of the contract, for the breach of 
which he is entitled to damages. It cannot be doubted that 
when a party to a contract (as the defendant in the present 
case) by his fault or wrong, prevents the other from fully per 
forming his part of the contract, the party thus in fault cannot 
be permitted to take advantage of his own wrong and screen 
himself from payment for what has been done under the con- 
tract. 2 Pars. Cont., 523. But the defendants in the present 
case do not admit that by their contract they restricted them- 
selves from buying the land in question for any time whatever. 
They argue that it isno more than if they had. made a contract 
with plaintiff for the delivery to them of a quantity of corn, 
within a certain time, for a certain price, which would not pro- 
hibit them from offering a higher price for other corn, although 
the incidental effect might be to raise the price, and perhaps 
throw a lose on the plaintiff. We think, however, the cases 
are not analagous, and that there was an implied contract on 
the part of the defendants to do nothing within the hundred 
days to prevent the plaintiff from buying the land. This was 
held in the case of Marshall v. Craig, 1 Bibb. (Ky.,) 379. 
It is clear, upon common sense and numerous authorities, that 

19 
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inasmuch as the defendants made it impossible for the plaintiff 
to comply with his contract, they discharged him from it, and 
would not be entitled to recover anything from him by reason 
of his failure to perform. Com. Dig., condition L., 6. 

We think it follows from what has been said that the plain- 
tiff is entitled to recover some damages from the defendants by 
reason of their injurious interference. We have found it more 
difficult to say what should be the measure of damages. This 
is a question of law, although the jury must apply the rules 
of law to the facts, if they be in dispute. His Honor, the 
Judge below, was of opinion that the plaintiff was entitled to 
recover the difference between what defendants actually paid 
for three-fourths of the land, and what they had agreed to pay 
plaintiff for it, thus putting the plaintiff in the situation he 
would have been in if, without trouble or other expense, had 
he bought within the hundred days, at the price at which the 
defendants bought. 

Expressions may be found in the text books, to the effect 
that if one party be prevented from performing his contract 
by the act or default of the other, he is in the same condition 
as if he had performed it. Lut an examination of the cases 
(so far as I have been able to examine them) will show, that 
this doctrine applies only : 

1. To protect the party failing to perform from an action by 
the party preventing him. 

2. Perhaps also in casee where the plaintiff has agreed to do 
work or furnish materials which defendant has prevented be- 
ing fully done, and the like cases in which it was certain that 
but for the unlawful act or default of the defendant the con- 
tract could have been performed, and the labor and expense of 
the plaintiff in performing it could be calculated from certain 
data, and consequently his profits upon performance, which 
may thus not unjustly be made the measure of damages. 
Masterton v. Mayor of Brooklyn, 7 Will, (N. Y.) 61; Sedg- 
wick on Damages, 223; Bingham v. Lichardson, 1 Winst., 217. 

8. And to cases in which the plaintiff bas substantially, al- 
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though not literally, performed his contract, as in Asheraft v. 
Allen, 4 Ired., 96. | 

Whatever may be said of such cases, we think that this rule 
will not apply to a case like the present. It is impossible to 
say with certainty, that the plaintiff would or could have 
bought the land at the price at which defendants bought it, 
and within the time allowed him; and also what would have 
been his expense and labor in doing so. The owners might 
have refused to sell at all, or refused except at a price greater 
than the plaintiff was to receive, or might have died before 
selling, in which case the contract by its terms was to have no 
effect. The damages would have to be calculated as under the 
conditions existing at the time of the breach of defendants’ 
contract, and the success of the plaintiff at that time was sub- 
ject to contingencies which did not admit of a certain calcula-. 
tion. His anticipated profits were merely precarious and 
speculative, and it cannot be said with certainty that he has 
sustained any damage heyond the value of his labor and ex- 
pense. To give to the plaintiff the full benefit of the defen-. 
dante’ purchase, as if made by the plaintiff, would be to give 
to him the benefit of the defendants’ labor, skill and good for-- 
tune without exertion on his part. -It may be useful too to 
observe what damages the defendants could have recovered of 
the plaintiff in ease he had failed to procure a title without the 
excuse of an act of theirs. They could not have recovered 
the difference between what they were to pay the plaintiff, 
and any greater price which they might afterwards have paid. 
The authorities are that where a vendee has paid nothing, he 
can, in general recover nominal damages only, upon an ina- 
bility in the vendor to make title. Sedgwick on Damages, 183 ; 
Flurean v. Thornhill, 2 W. Bi., 1078; Worthington v. War- 
rington, 8 Man. Gr. & S., 183; Hopkins v. Grazebrook, 6 
Barn. & Cres., 31; Robinson v. Harmon, 1 Ex., 850; Allen v. 
Anderson, 2 Bibb., 415; Wichols v. Freeman, 11 Ired., 99, 
does not resemble the case supposed. 

In the present case the plaintiff is entitled to recover for hie 
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labor and expense in endeavoring to perform his contract, as 
upon a guantum meruit. 

Such we think is the rule established by the modern authori- 
ties. 2 Pars. Con., 528. 

In Blanche v. Colburn, 8 Bing., —, the plaintiff had agreed 
to write a treatise on ancient armor to be published by defen- 
dants in a serial publication called the Juvenile Library. De- 
fendants were to pay plaintiff £100 for the work. The plain- 
tiff had prepared about one half of his work, and had incurred 
some expense, when defendant abandoned his serial publica- 
tion, and refused to receive the treatise of the plaintiff, or to 
pay him any part of the compensation. It was held that the 
plaintiff was entitled to recover, not the price of the treatise as 
if he had completed it, but upon a quantum meruit for the labor 
he had done, which the jury had found to be $50. 

Similar in principle to this are the numerous cases which 
hold that where a plaintiff who has been employed for a year, 
at a yearly sum, has been wrongfully dismissed during the 
year, he cannot recover the whole year’s wages, as if ke had 
served during the whole year, but only for the service actually 
performed, and in some cases with an addition of damages by 
reason of inability to find other employment. The statement 
doubtingly made in Smith’s notes to Cutter v. Powell, that 
perhaps a servant wrongfully dismiseed might wait until the 
end of the year and recover as upon a constructive service, has 
not been approved in England or in the United States. Good- 
man v. Pocock, 15 Ad. &. Ell, (2 B.,) 576; Eulerton v. Em- 
mens, 6 Man. Gran. & Scott, 178, (60 E. C. L. R.3) Woodly v. 
Bond, 66 N. C., 397; Alges v. Alges, 10 Serg. & Rawle, 235. 
In this last case the language of Greson, J., is so terse as to 
deserve quoting: 

‘‘ Here the plaintiff below claimed to recover for the whole 
time for which he had been employed, on the ground that an 
act, the performance of which has been prevented by the per- 
son for whose benefit it was to be performed, shall, as to him, 
be taken to have been actually performed. This holds so far 
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as to give an action on the contract where actual performance 
would otherwise have been a condition precedent, but not to 
create an implied promise to compensate the party as if the 
act were actually performed.” See also Perkins v. Hart, 11 
Wheat., 237. 

There was an error in the instructions of his Honor. 


Perr Curiam. Ventre de novo. 


E. T. BLUM, Ex’r., » ISAAC W. ELLIS. 


The Bankrupt law does not divest a lien; but as fall the property of a 
bankrupt, as well that subject to mortgages and liens, as that which 
is unencumbered, passed to the assignee and is in custodia legis, sub- 
ject to priorities and liens, it follows that the Bankrupt Court is the 
proper tribunal in which to administer the remedies for the enforce- 
ment of liens. 


All claimants against the estate of a bankrupt, are required to prove 
their debts, however evidenced. 


Moron for leave to issue execution, heard before Cloud, J., 
at Spring Term, 1875, Forsyrue Superior Court. 

At May Term, 1870, of Forsythe Superior Court, the 
plaintiff’s testatrix, Miss M. N. Transon, obtained a judgment 
for $761.75 and cost against the defendants, Isaac W. Ellis and 
Holden Smith, on their promissory note, executed to the tes- 
tatrix of the plaintiff, as sureties for one S. E. Smith. 

A transcript of this judgment was sent to the Clerk of the 
Superior Court of Davie county, on the 12th day of August, 
1871, and made a judgment roll of that Court, the defendants 
residing and holding real estate in that county. Both of the 
defendants at that time had their homesteads laid off, which 
covered their real estate. 
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The testatrix of the defendant died on the 7th day of May, 
1872. On the 30th day of May of that year, the plaintiff 
qualified as her executor ; and on the 23d day of April, 1878, 
he was made a party plaintiff to said judgment on the docket 
in Forsythe county, but not on the judgment roll of the court 
docket in the county of Davie. Since August, 1870, no exe 
cution has issued on said Judgment. 

At May Term, 1874, of Forsythe Superior Court, the plaintiff 
moved for leave to issue an execution against the defendant, 
Isaac W. Ellis, upon notice duly served upon him, returnable 
to that term, the defendant Holden Smith having prior thereto 
obtained his certificate of discharge from his debts in the 
Bankrupt Court. 

It also appeared that Isaac W. Ellis, on the 30th of June, 
1873, obtained his discharge from the Bankrupt Court, and 
that the reversionary interest in the real estate owned by him 
jn the county of Davie, at the date of the judgment aforesaid, 
was re-conveyed to him by his assignee in Bankruptcy, no 
ereditors having proved their claims in the Bankrupt Court, 
under the order of said Court. 

It further appeared that the plaintiff’s judgment against the 
said Ellis was duly scheduled in the name of M. N. Transon, 
the testatrix, in his Bankrupt petition which was filed in the 
Bankrupt Court March 24th, 1873, and that notice was mailed 
by the assignee to M. N. Transon, the testatrix, to Salem, her 
place of residence, which the executor never received. No 
notice was ever mailed to said executor nor served on vim in 
any way whatever. 

The usual publication in the newspaper was made and the 
executor filed an affidavit, in which he stated that he did not 
have any knowledge of the proceedings in Bankruptcy, until 
the defendant Ellis had obtained his certificate of discharge and 
said real estate had been re-conveyed to him by his assignee, 
and it was proved that said judgment had not been paid. 

Upon this statement of facts, the plaintiff insisted that the 
judgment roll of the Superior Court of the county of Davie, 


JUNE TERM, 1875. 295 


BLUM, Ex’r., v. ELLIs. 


created from its date, to wit, August, 1870, a lien on the real 
estate of Ellis in said county, which was not divested by the 
proceedings in Bankruptcy; and that the plaintiff had the 
right to enforce this lien in the State Court, and moved the 
Court for leave to issue execution to keep alive said judgment. 
The Court refused the motion, and the plaintiff appealed. 


D. H. Starbuck, for appellant. 
Smith & Strong, contra. 


Serriz, J. Congress has power, under the Constitution of 
the United States, to establish uniform laws on the subject of 
bankruptcies, throughout the United States. 

In order to make the laws uniform the bankrupt tribunals 
must act independently of State tribunals, and must control 
them in all things pertaining to the bankrupt and his estate, 
for it would entirely destroy the system, by preventing that 
uniformity which is enjoined by the Constitution, if suitors 
should be permitted, at their pleasure, to withdraw from the 
bankrupt courts into the State tribunals, cases involving any 
of the questions which grow out of the administration of the 
assets of a bankrupt. 

It is not denied that Congress could have withdrawn from 
the State Courts all cases pending against a bankrupt at the 
time of the adjudication of his bankruptcy, but for convenience, 
as it was supposed, this was not done, and the assignee of a 
bankrupt is permitted to prosecute or defend an action in the 
State Courts, either to recover the estate of the bankrupt or to 
ascertain the liabilities and liens upon it. 

The bankrupt law does not divest a lien, but as all the prop- 
erty of a bankrupt, as well that subject to mortgages and liens 
as that which is unencumbered, passes to the assignee, and is 
in custodia legis, subject of course to priorities and liens, it 
follows that the bankrupt court is the proper tribunal in which 
to administer the remedies for the enforcement of liens. 

The State Courts, as we have said, may be employed to col- 
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lect the assets of a bankrupt, and also to ascertain the liens 
which may exist upon such assets, but it is one thing to ascer- 
tain a lien, and quite another to liquidate it; and if a party can 
liquidate his own liens, through the intervention of State 
Courts, in the absence of the assignee, who represents the gen- 
eral creditors, there is no protection to other creditors against 
collusion and fraud between the bankrupt and such a claimant; 
further, the settlement of the estate of a bankrupt may be in- 
definitely postponed by tedious litigation in the State Courts. 
While all subsisting liens are fully protected by the bankrupt 
act, we think, by the true interpretation of that act, all claim- 
ants against the estate of the bankrupt are required to prove 
their debts however evidenced. If not so, why, in addition to 
the requirement that the bankrupt shall enter npon his schedule 
all secured debts, &c., does the 22d section of the act require 
the claimant to prove his demand and disclose “ whether any 
and what securities are held therefor?’ The first section con- 
fers jurisdiction upon the bankrupt court to ascertain and li- 
quidate the liens and other specitic claims upon the assets of 
the bankrupt. Here are several courses open, in the bank- 
rupt court, to the secured creditor, but he must adopt some one 
of them ; he will not be permitted to sleep upon his lien until 
everything is closed in the bankrupt court, and then virtually 
nullity the whole thing by proceedings in the State Courts. If 
he remains outside of the bankrupt court, he does so at the 
risk of having his debt barred, and he may also lose the bene- 
fit ot his securities. We are aware that cases may be found, 
in great abundance, both supporting and opposing the positions 
here assumed. We do not feel called upon to cite or comment 
upon them, but feel ourselves at liberty, in this conflict of au- 
thority, to adopt what appears to us to be the most reasonable 
interpretation of the bankrupt act, and one which will lead to 
the least confusion in the administration of the assets of a bank- 
rupt. Indeed when we behold the obscurity in which this 
subject has been involved by the conflicting decisions of dif- 
ferent courts, we are inclined to think that it would have been 
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better, had Congress withheld entirely from State tribunals all 
questions touching the bankrupt, his creditors and his assets. 

We give no weight to the suggestion that the plaintiff in 
this case had no notice of the proceedings in bankruptcy, for 
this debt was entered upon the defendant’s schedule, and notice 
was sent by mail addressed to the plaintiff’s testatrix, and the 
usual publication of notice was made in the newspapers. 

This Court has held in Anabe & Co, v. Hayes, TIN. C. 
Rep., 109, that the discharge of a bankrupt does bar the claim 
of a creditor who had no knowledge of the filing of the peti- 
tion in bankruptcy, and whose name was not inserted in the 
schedule of creditors, and to whom no notice was mailed, un- 
less the creditor alleges and can show that the omission to give 
notice was the result of fraud on the part of the debtor, and 
not the result of forgetfulness, accident or mistake. 


Per Ovrram. The judgment of the Superior Court is 
affirmed. 
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THE BOARD OF COMMISSIONERS of CRAVEN COUNTY vo. THE 
BOARD OF COMMISSIONERS of PAMLICO COUNTY. 


When in the Act establishing a new county, providing for the appoint- 
ment of Commissioners to adjust the amount of the public debt owing 
by the county from which the new one is formed between the two, 
and assign to the new county its proper proportion of the stock, &c., 
owned by the old, ¢é is enacted, ‘‘That should the Commissioners of 
Craven (the old county) neglect or refuse to turn over to the Commis- 
sioners of Pamlico (the new county) their portion of the stocks in, &c., 
within one year after the demand for such settlement has been made 
by the Commissioners of Pamlico county, then the Commisioners of 
said Pamlico county, and the citizens thereof, shall not be held bound 
to Craven county, for any part of said debt contracted as subscrip- 
tion, &c.; and on the 8d of February, 1878, the Commissioners of 
Pamlico demanded such settlement and transfer, which was not com- 
plied with by Craven county until the 8d February, 1874: Held, that 
the Act, containing the foregoing provisions did not intend to make 
the precise time of the essence of the obligation, and that Craven 
county therefore had aright to recover the amount ascertained and 
agreed upon, and is entitled to a ‘mandamus, if the same is not paid 
within a reasonable time. 


(The case of Moore v. Ballard, 69 N. C. Rep. 21, cited and approved.) 


Civiz Action, tried before Seymour, J., at Spring Term, 
1875, Lenore Superior Court. 

The action was commenced at Spring Term, 1874, of Pam™ 
lico Superior Court to recover the sum of thirty-five thousand 
four hundred and nineteen dollars and thirty-three cents, 
claimed to be due the plaintiffs by the defendants as the por 
tion of the debt of the county of Craven, assessed to be paid 
by the county of Pamlico, in pursuance of the provisions of 
Chap. 182 Sec. 2 Laws of 1871-72, and also for a mandamus 
to enforce the payment of the same. 

Among other defences, the defendants insisted that the 
plaintiffs had failed to settle within one year after the demand 

csettlement, as provided in said act, and that according to the 
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provisions of the act aforesaid the defendants were discharged 
from all liability on that account. 

Exceptions were taken to the rulings of his Honor upon this 
and other points not pertinent to the case as decided in this 
Court. 

All other facts necessary to an understanding of the case will 
be found in the opinion of the Court. 

Both the plaintifis and the defendants appealed. 


kt. F. Lehman, for the plaintiffs. 
Smith d& Strong, contra, 


Ropman, J. By the act, chapter 182, of the acts of 1871’-72, 
it was provided that a new county, to be called Pamlico, should 
be formed out of portions of Beaufort and Craven counties, 
provided that the voters of the territory, to form the new 
county, should approve the act and assume the obligatiorr to 
pay the proportionate part of the new county in the debts of 
Beaufort and Craven counties. The voters of Beaufort rejected 
so much of the act as related to them. The voters of that 
part of Craven which was concerned, accepted it, and that 
part alone, is now embraced in the county of Pamlico. The 
name of Beaufort county may be henceforth omitted in the 
consideration of this case. 

By chapter 182, section 11, of the acts of 1871-72, it is 
required that the Commissioners of Pamlico and Craven 
should appoint commissioners to ascertain what part of the 
debt of Craven should be assumed by Pamlico ; the adjustment 
to be based on the amount of taxable property and polls in 
each county, according to the valuation and enumeration of 
1860, when the debt was contracted. The act further pro- 
vided, that should the commissioners of Craven neglect or re- 
fuse to turn over to the Commissioners of Pamlico their por- 
tion of stocks in the Atlantic & N. O. R. R. Co., or any other 
bonds or stocks held by the county of Craven, “within one 
year after the demand for such settlement has been made by 
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the Commissioners of Pamlico county, then the Commissioners 
of said Pamlico county, and the citizens thereof, shall not be 
held bound to Craven county for any part of said debt con- 
tracted as subscription to the Atlantic & N.C. R. R.” 

On February 3d, 1873, Pamlico county demanded a settle- 
ment from Craven county ; commissioners were thereupon ap- 
pointed by the two counties, who reported that Pamlico 
county should be bound for the fifteenth part of the debt of 
Craven, and should receive the same proportion of the stock 
held by Craven in the A. & N. ©. R. R. Co. This report was 
accepted by Pamlico on April 19th, 1873, and by Craven on 
February 3d, 1874, on which day the Commissioners of Craven 
caused to be transferred on the books of the Company, two 
hundred shares of the stock aforesaid, to the county of Pam- 
lico. This county, when afterwards informed of the transfer, 
refused to accept it, and contends that, by the terms of the act, 
it is discharged from liability for any portion of the debt of 
Craven, by reason of its failure to make the transfer within a 
year after the demand. 

This is the only defence which goes to the merits of the 
whole case. There were some other questions relating to the 
amount and form of the judgment, which will be noticed in 
order. 

I. We consider that it is unnecessary to decide the question, 
which was argued with much earnestness and learning, by the 
respective counsel, whether the year after the demand for a 
settlement expired at midnight on February 2d, or whether 
Craven still had the next day within which to accept of the 
report of the Commissioners, and to make the transfer of stock. 
We are of opinion that the act in question did not intend to 
make the precise time of the essence of the obligation. Divers 
causes may be imagined, which might protract a settlement, 
withont any dilatory intent on either part, and no wilful delay 
ig imputed to Craven in this case. Analogies may be found in 
the doctrines of Courts on contracts to convey land, and pay 
the price, within a certain time. In such cases, in general, time is 
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not of the essence of the contract, though it may be made so. In 
this case there is no reason why it should have been made so. 

The error of the defendant consists in assuming that the act 
of the Legislature created the mutual rights and obligations of 
the parties instead of merely providing a convenient means for 
adjusting them equitably. 

The law, as to the effect of a division of a county upon its 
indebtedness, cannot be said to be settled in the United States. 
Expressions may no doubt be fonnd in decided cases which im- 
ply the proposition of the defendant; but in no case which I 
have seen have they been necessary to the decision ; and with 
great respect for the courts to whose reports we refer, we think 
such expressions were inconsiderate, and that the learned 
judges did not give due attention to the equities of the parties. 
which existed before any legislation, to the end of defining and 
adjusting them. When a county contracts a debt, the obliga- 
tion must be that it will provide for its payment by taxes upon 
all taxable subjects within its jurisdiction, to the extent of its 
legal powers. When snch debt is created with the consent of 
the State, that is to say, in conformity to law, there is an obli- 
gation implied on the part of the State that it will not materi- 
ally and injuriously diminish the fund which is looked to at 
the time of the contract as the security for its payment. ‘This 
principle may not apply, as between the creditors and the 
original or old county, provided, the subjects of taxation left 
in the old county, after the division, still constitute an ample 
fund from which the creditors may enforce payment without 
any greater inconvenience by reason of the division. dfoore v. 
Ballard, 69 N. C., 21. 

As between the taxpayers of the two counties, we know of 
no reason why the general principles of equity which govern 
the relatiohs of joint or common debtors, as between them- 
selves, should not apply, subject to such exceptions as the na- 
ture of the case may require. It is of course competent and 
proper for the Legislature to define these equities, and to pro- 
vide for their settlement, and unless a Legislature should in 
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such definition and regulations clearly violate some principle 
of natural equity or justice, or impair the obligation of some 
contract, it would be the duty of the courts to aid and effectu- 
ate the intent of its legislation. 

Nothing of that sort is alleged in this case. We are of 
opinion, however, that there were equities, amounting to an 
implied contract, between the two portions of the divided 
county which the Courts were competent to enforce without 
any aid from special legislation to that end. And if it were 
conceded, (as it is not, but the contrary is believed,) that the 
Legislature intended to discharge Pamlico, as between it and 
the remaining portion of Craven, from its obligation to pay a 
just proportion of the common debt in the event that Craven 
should fail to make a division of the common property by a 
certain day, such discharge would impair the obligation of the 
implied contract between the tax payers of the two present 
counties represented by their respective Commissioners, and 
would be void. Even if Craven had refused to assign to 
Pamlico its portion of stocks, its obligation to do so could have 
been enforced. In using the term “common property,” we do 
not mean to include in it the court house, jail, &c., as all the 
cases hold that in the absence of a legislative provision, these 
belong to the county in which they are locally situate. The 
county of Craven is entitled to a judgment for the amount of 
the debt which it has paid since the division, according to its 
demand, subject to the set-off claimed, which is conceded to be 
just; and is also entitled to a mandamus to the Commissioners 
of Pamlico, requiring them to pay such sum out of any moneys 
in the county treasury not needed for other county purposes, 
and to pay the residue by a levy of taxes as soon as conve- 
niently may be done. 

II. Craven is also entitled to a judgment that Pamlico is 
liable to pay the holders of the bonds of Craven, issued for 
the benefit of the railroad, its proportion as ascertained by the 
report of the principal and interest thereof, acerued, due and 
payable since the last payment by Craven, on behalf of Pam- 
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lico, or to become payable hereafter; and in case payment of 
such dues shall not be duly made by Pamlico, then Craven 
will be at liberty to move from time to time in the Superior 
Court in which this action may be pending, for a mandamus 
requiring the Commissioners of Pamlico to pay their propor- 
tion of such interest and principal, or in due time, by a levy 
of taxes, to provide for the payment of the same. 

It is unnecssary to go into further detail in this opinion. A 
judgment will be drawn in conformity with it, and the case is 
remanded to the Superior Court, to be further proceeded in in 
conformity to this judgment. 

Let this opinion be certified. 


Perr Curiam. Judgment accordingly. 


ANN L. SMITH ». THE CITY OF NEWBERN. 


The Superior Court has no power, under section 183, C. C, P., to set 
aside a judgment once rendered, upon the motion of a stranger to the 
original cause, and to order such stranger to be made a party thereto, 

When a case is at an end judgment, and mouey paid into office, 
there can be no motion in the cause, even if the matter thereof be ger- 
main to the case. 


(McBride ». Patterson, at this term, cited and approved.) 


This was a Morion to set aside a judgment affirmed in the 
Supreme Court, January Term, 1874, (70 N. ©. Rep., 14,) and 
also to make one Francis A. Dey a party to the action, and to 
restrain the plaintiff from further proceedings, &., heard at 
the Spring Term, 1875, of Craven Superior Court, before his 
Honor, Judge Seymour. 

Upon the hearing below the following facts were found: 

Smith & Dey were partners in trade at Newbern, N. C. 
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In June, 1866, Dey removed to Newark, N. J., where he has 
ever since resided. The last work performed by them as part- 
ners was the building of a market-house in Newbern, finished 
in the early part of the year 1866, for which service the voncher 
for $930.38 was issued, and upon which the plaintiff, as admin- 
istratrix of her husband, obtained a judgment against the 
city. 

Smith & Dey were in business a little over a year, and since 
his departure, Dey has never returned to the State. Before 
leaving, Dey sold to Smith all the tools, &c., belonging to the 
concern. Smith continued to reside in Newbern, where he 
died in March, 1869, and the plaintiff in this action, adminis- 
tered on his estate. 

John L. Smith, the partner, was in possession of the voucher 
when he died, and it had never been agsigned to the plaintiff, 
Ann, by Dey, the surviving partner; nor had there ever been 
any formal dissolution of the copartnership. 

The voucher alluded to had no market value in 1866, having 
been issued in January, 1866, by the Provisional Government; 
it was not recognized by subsequent boards until after the decis- 
ion of this Court in Boyle v. The City of Newbern. 

The firm of Smith & Dey were indebted to Dey & Sons for 
money and goods furnished them in 1865, and for which in- 
debtedness two several drafts were drawn, in 1867, by Smith, 
in the name of the firm of Smith & Dey. F. A. Dey, of the 
firm of Smith & Dey, was also at the time a member of the 
firm of Smith & Sons. | 

Upon the hearing his Honor found, as facts, that there had 
been no transfer of the voucher to Ann L. Smith, the plaintiff, 
and that the same, at the commencement of this action was, 
and is still the property of Smith & Dey; and thereupon 
adjudged : | 

(1.) That the motion to set aside the judgment be denied. 

(2.) That the petitioner, Francis A. Dey, be made a party 
plaintiff. 

(3.) That a reference be had to the Clerk of the Superior 
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Court, to ascertain and report the indebtedness cf the said 
firm of Smith & Dey; and that upon such reference, the evi- 
dence of said Francis A. Dey, taken before the Judge of this 
Court at Chambers, (eounsel for all parties being present,) be 
read and considered. 

(4.) That the fund now on deposit in the National Bank of 
Newbern, remain as heretofore, until the further order of this 
Court. 

(5.) That upon the coming in of the report of said Clerk, 
the said fund be distributed as follows: 

First. To the creditors (if any) of the said firm of Smith 
& Dey, according to law ; 

Second. If there be no such creditors, or if there be such, 
the surplus, if any, then to be divided between the surviving 
partner, Francis A. Dey, of the firm of Smith & Dey, and 
Ann L. Smith, the administratrix of John L. Smith, deceased, 
after paying all costs of suit. 

From this judgment plaintiff appealed. 


Lehman, for appellant, submitted the following brief : 


The question is, whether the Court can after the lapse of two 
years from the rendition of judgmert, on motion of a stranger, 
add the name of a persen as co-plaintiff who is neither a party 
or privy to the action ¢ 

It is conceded that the judgment in favor of plaintiff was 
taken according to the due course of a Court of competent 
jurisdiction and is in all respects regular. It is the final deter- 
mination of the rights of the parties. CO. C. P. sec. 216. The 
title has been adjudged to be in the plaintiff. When issue had 
been once taken and found, and judgment rendered, it is con- 
elusive between parties and privies. 2 Cowen’s & Hill’s notes 
to Phil. Ev. 804 tog810, 971; 2 Smith’s L. cases tit. Estoppel. 
Duchess of Kingston's case. 

A void judgment only, can be collaterally impeached. Hervey 
d& Co, v. Lamunds, 68 N.C. Rep. 243. The debt on which the 

20 
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judgment is founded is admitted to be dona fide. The Court, 
after issue is regularly concluded, have no right to deprive 
the plaintiff of the standpoint she has gained, by re-opening 
issues. Jsler v. Brown c& Cow, 6% N. ©. Rep. 175. 

The defendant alone, upon allegations that the judgment 
was obtained by fraud, could make a motion in the cause to 
relieve it. Chalds et. al., v. Marten, 69 N.C. Rep. 126. The 
judgment, if erroneous, must be impeached by a separate action 
for that purpose, and not by a motion in the cause at the 
instance of a stranger. 

The amendment of the record, by adding the name of Dey, 
in effect divests the title of the plaintiff, and enables him to 
defeat the plaintiff’s rights without giving her a day in Court. 
The power of amendment under sec. 1382, C. C. P. cannot be 
exercised to the prejudice of parties who have acquired rights, 
withont due notice.  Wedleams et. al., v. Sharpe, 70 N. C. Rep. 
582; Walliams v. Houston, 11 N. O. Rep. 168; PAdlipse v. 
Higdon. Busbee 380. It cannot be made at the instance of a per- 
not a party to the record. Davidson v. Cowan, 1 Dev. 304. 
When a final judgment is affirmed by the Supreme Court, the 
Superior Court had no power to set itaside. Jsler v. Brown, 69 
N.C. Rep. 125 ; by parity of reason it had no power to amend. 

The surviving partner had neglected to assert his rights and 
removed from the State; his whereabouts were unknown—it 
was the duty of plaintiff under the circumstances to collect 
the debt. Drake v. Blount,.2 Dev. Eq. 353. The fact that 
suit was brought in her own name does not affect it. The 
presumption is that Smith transferred it to plaintiff. 

If the voneher was not assigned to Smith, it was left with 
him as the selling partner; and the retiring partner left it at 
his own risk, discharged from all liens of co-partners or credi- 
tors. Allison v. Davidson, 2 Dev. Eq. 79; MeCulloch v. 
Dashiel, 1 A. 8. C. 589. 

The representative of a deceased partner is equally liable 
with surviving partner for partnership debts. Revised Code 
178, sec’s. 84, 85. This fund isin Court. The representative 
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of a deceased partner is a tenant in common with surviving 
partner of all property in possession, and the moment a joint 
chose is reduced to possession, the right of the representative 
attaches. Jarvis v. Iyer, et. al., 4 Dev. 369. 

This is substantially a proceeding for an account, and that 
plaintiff be declared a trustee for the creditors of thefirm. She 
is entitled to a day in Court to make a detence. 

The Statute of Limitations is a bar to this claim. Dey 
waited at least eight years—he delayed more than four years 
after Smith’s death, nor does he show any excuse for the delay. 
Clemmons v. Haughton, 70 N. C. Rep. 584. 

A court of equity acts by analogy, to the Statute of Limita- 
tion at law. Anow v. Gye, 4 English Reports (Moaks notes) 
44, The Court say where there is a remedy at law, and a 
correspondent remedy in equity supplementing that of the 
common law, and the Jegal remedy is subject by statute to a. 
limit in point of time, a Court of Equity in affording the cor- 
respondent remedy will act by analogy to the statute, and im- 
pose on the remedy it affords, the same limit as to time. 

In Tatam v. Williams, 3 Hare, 847, vice Chancellor Wigram 
dismissed a bill filed by a surviving partner against the execn- 
tor of a deceased partner who had died 13 years before suit on 
the ground of lapse of time, and he added that a court of 
equity will not after six years (Statute 21 Jac, which limited 
actions of account to 6 years) acquiescence, unexplained by 
circumstances or countervailed by acknowledgment, decree an. 
account between a surviving partner and the estate of a de- 
ceased partner.” | 

The drafts taken and accepted by Dey & Sons, operated on 
the previous debt by way of accord and satisfaction. The 
transaction was per se a payment, or at least a substitution of 
the drafts for what was due and owing to Dey & Sons, and 
the necessary implication is that they were given in full settle- 
ment of this voucher as well as for other property sold to. 
Smith. Dey admits that he sold him the implements. 

His Honor’s findings are not warranted by the facts. Smith. 
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asa partner had the power, from the time that Dey left in 
June 1866, till his death in March 1869, to cell or assign the 
voucher to the plaintiff. The presumption is, that the plain- 
tiff had the legal title from the fact of possession, indepen- 
dently of her title by Judgmert,—this presumption is not re- 
butted. 


Pearson, C. J. There isno precedent to support the motion 
to set aside the judgment, at the instance of Dey. Possibly 
the city of Newbern, upon the disclosure of the fact, that Dey 
was the surviving partner might (for the purpose of delay) 
have maintained a writ of error, for matter of fact. But the 
‘idea that Dey can have the judgment set aside, so as to have 
himself substituted as plaintiff, and the judgment against the 
‘city of Newbern reinstated in his name as surviving partner, 
has no reason or authority to support it. 

Concurring with his Honor on this point, we differ in re- 
spect to the orders, making Dey a party plaintiff, and direct- 
ing an account of the indebtedness of the firm of Smith & Dey, 
so as to have a settlement of the firm, upon a motion in the 
case of Smith v. City of Newbern. His Honor erred in mak- 
ing these orders, and carried the practice of “ motions in the 
cause” farther than is warranted by the cases. 

In McBryde v. Patterson, at this term, it is said: “The 
Code of Civil Procedure, in effect, requires or at least strongly 
recommends, all matters of controversy, growing out of the 
same transaction, or concerning the same subject, between all 
parties having an interest therein, to be disposed of in one ac- 
tion. This mode of procedure answers a good purpose, in the 
general, by saving costs, and preventing the necessity of re- 
sorting to more than one Court, but in particular cases, (of 
which the one now under consideration is a notable instance,) 
it produces so much confusion and complication as to almost 
put it out of the power of any one Court to deal with the 
case.” 

There, the complications accumulated in the progress of the 
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case. But here, the case is at an end—jndgment; money paid 
into office. So there can be no motion in the canse, even if 
the matter thereof was germain to the case. But here, it is 
merely a controversy as to the settlement of the firm of Smith 
& Dey. 

His Honor onght to have left that matter to be disposed of 
by an action of account by Dey, surviving partner, against 
Mrs. Smith, the administratrix of the deceased partner, in 
which action the plaintiff might have a restraining order to 
protect the fund, that is, the money paid into office on the 
judgment, Smith v. City of Newbern, until the account of the 
firm was taken and the manner of distribution fixed. 

It is not neceseary to notice the other orders made by his 
Honor, in antictpation of the report of the Clerk. It is the 
practice to let such matters fall under the entry, “retained for 
further directions.” 

There is error. 


Per Cortam. Judgment below reversed, and judgment 
dismissing the motion, &c., at Dey’s cost. 
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VILLIAM T. BLACKWELL v. WESLEY A. WRIGHT. 


Every manufacturer has the unquestionable right to distinguish the 
goods that he manufactures and sells, by a peculiar label, symbol or 
trade mark, and no other person has a right to adopt his label or trade 
mark, or one so like his as to lead the public to suppose the article to 
which it is affixed, is the manufacture of the inventor. But before 
the owner of the trade mark can invoke the power of the Courts to 
prevent an infringement thereof, he must show a clear legal title to 
the trade mark, and a plain violation of it. 


If it appear that the trade mark, alleged to be an imitation, though in 
some respect resembling that of the plaintiff, would not probably 
deceive the ordinary mass of purchasers, an injunction will not be 
granted. 


Civi action, tried before /ver7, /., at Fall Term, 1874, Aua- 
MANCE Superior Court. 

The action was originally begun in the county of Orange, 
and upon affidavit of the defendant removed to the county of 
Alamance. The plaintiff alleged: That he is a manufacturer 
of smoking tobacco at Durham, and as such has owned and 
used since the month of April, 1870, a trade mark, in order to 
distingnish the smoking tobacco made by hit from other such 
tobacco. The trade mark so used by’ him, containing the 
words, “Genuine Durham (Trade Mark) Smoking Tobacco, 
Manufactured only by William T. Blackwell, (successor to J. 
R. Green & Uo.,) Durham, N. C.,” was annexed as a part of 
the complaint, and is fally set ont and described in the opinion 
of the Court. 

The plaintiff farther alleged that the trade mark was pur- 
chased by him of J. R. Green, now deceased. From the skill 
displayed by the plaintiff and his predecessor in manufacturing 
said tobacco distinguished by said trade mark, a large and 
profitable business has grown up in the hands of the plaintiff. 
The defendant has infringed upon the rights of the plaintift 
by making and using a trade mark substantially the same as 
that of the plaintiff aud by encuuraging others to do likewise. 
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In this way the defendant has cansed great injury to the 
plaintiff, not only by selling an inferior article of tobacco as 
and for genuine Durham smoking tobacco, but also by taking 
possession of a part of the market for such tobacco, and so 
cutting short the sales thereof by the plaintiff. 

For a second cause of action, the plaintiff alleged that the 
defendant well knowing the premises and intending to injure 
the plaintiff and to canse the public to believe that the plain- 
tiff’s above said claim to such trade mark was unfounded, as 
this plaintiff is informed and believes, has maliciously pub- 
lished and declared in this and several other States, that the 
exclusive claim of the plaintiff to sell “Genuine Durhain 
Smoking Tobacco” was unfounded; and has threatened to 
prosecute persons, agents and consignees of the plaintiff in case 
they should sell tobacco marked with the above said trade mark 
That great pecuniary damage has thereby been occasioned to 
the plaintiff. The plaintiff therefore demanded judgment for 
five thonsand dollars damages, and for an injunction against 
the defendant using such trade mark or one substantially the 
same, as well as against his slandering the title of the plaintiff. 

The defendant demurred to the complaint on the ground 
that it dees not state facts suficient to constitute a canse of 
action ; 

1. In that it does not allege that the plaintiff has at any 
time purchased the interest of the persons composing the com- 
pany with J. R. Green, or was at any time a partner with J. 
R. Green, and has entitled himself as a suecessor to J. R. 
Green & Co. to the sole manufacture of “ Genuine Durham 
Smoking Tobacco ;” 

2. That the said complaint does not state facts sufficient to 
show that the exclusive claim of the plaintiff to sell “ Genuine 
Durham Smoking Tobacco ” is well founded, and that the de- 
fendant has slandered the title of the plaintiff in stating the 
fact that the plaintiff did not possess such exclusive claim. 

The case coming on to be heard upon the demurrer, it was 
adjudged by the Court that the demurrer be overruled, and 
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that the defendant, his agents and employees be particularly 
enjoined and restrained from using the trade mark which is 
alleged in the plaintiff’s complaint to have been used by the 
defendant, or any trade mark substantially the same as that of 
the plaintiff, or the trade mark alleged in the complaint to 
have been used by the defendant, and also that the defendant, 
his agents, servants and employees be particularly enjoined 
from slandering the title of said plaintiff to his said trade mark 
as set forth in his complaint. | 

It was also ordered that W. A. Albright, Clerk of Alamance 
Superior Court, be appointed a Commissioner to state an 
account of the profits which the defendant has made by the 
use of said trade mark, and that the plaintiff recover cost of 
this action. | 

From this judgment the defendant appealed. All other 
facts necessary to an understanding of the case, as decided 
here, are stated in the opinion of the Court. 


Jones & Jones and J. W. Graham, for appellant. 
Merrimon, Fuller & Ashe, contra. 


Bynom, J. Unless the inventor is protected by A patent 
obtained out of the Patent Office of the United States, he has 
no exclusive right to make and vend his own invention, but 
any other person has the right to make and vend the same 
article, or one precisely like it. But he has no right to manu- 
facture and sell it as the article made by the inventor, Every 
manufacturer has the unquestionable right to distinguish the 
goods that he manufactures and sells by a peculiar mark or de- 
vice, so that they may be known as his in the market, and he 
may thus secure the profits which their superior reputation as 
his may be the means of gaining. If, therefore, the inventor 
or manufacturer adopts a label, symbol or trade mark, to dis- 
tinguish the article he thus manufactures and sells, no other 
person has the right to adopt hie label or trade mark, or one 
so like his as to induce the public to suppose the article to 
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which it is affixed, is the manufacture of the inventor. This 
rule is grounded upon a two-fold reason: Ist, that the public 
may be protected from being imposed upon by a spurious or 
inferior article, as an imitation or counterfeit almost always is; 
and 2d, that the inventor may have the exclusive benefit of the 
reputation which his skill has given to the article made by him. 
When one, therefore, adopts a symbol or device, and affixes it 
to the goods he thus manufactures and puts upon the market, 
the law will throw its protection around the trade mark thus 
affixed, as his property and a thing of value. And it would 
seem to be immaterial whether an infringing trade mark is 
adopted by fraud or mistake, for the injury isthe same. When 
an article, not of his manufacture, is sold with the mark or de- 
vice affixed, which he has adopted to distinguish his own 
goods, a damage results to him. His label indicates to his cus- 
tomers that the article is made or sold by him, or by his an- 
thority, and he will be protected against any who attempts to 
pirate upon the good will of his friends or customers by using 
such sign without his authority. American Trade Mark cases, 
142, 72, 87. 

But before the owner of a trade mark can thus call upon the 
Courts, he must show not only that he has a clear legal right 
to the trade mark, but that there has been a plain violation of 
it; and where a violation is alleged, the true enquiry is, 
whether tne mark of the defendant is so assimilated to that of 
the plaintiff as to deceive purchasers. And it will make no 
difference whether the party designed to mislead the public or 
whether the symbol adopted was calculated to deceive. But 
if it appear that the trade mark alleged to be imitated, though 
resembling the complainant’s in some respects, would not prob- 
ably deceive the ordinary mass of purchasers, an injunction 
will not be granted. An imitation is colorable, and will be 
enjoined, which requires a careful inspection to distinguish its 
mark and appearance from that of the manufacture imitated. 
Apply these general principles to our case. 

The plaintiff alleges that he is a manufacturer of smoking 


314 IN THE SUPREME COURT. 


BLACKWELL v. WRIGHT. 


tobacco, at Durham, North Carolina, and as such has owned 
and used a trade mark to distinguish his from other smoking 
tobacco ; that the trade mark, so used by him, is as follows: 
‘’Genuine Durham Smoking Tobacco, manufactured only by 
W. T. Rlackwell, (successor to J. R. Green & Co.,) Durham, 
N. C.,” with the picture of a bull in the centre of the label, 
over which are the words (“trade mark”). He alleges that 
the defendant has infringed upon this, his trade mark, by 
adopting and using one substantially the same, whereby he is 
enabled to sell an inferior article of smoking tobacco, as and 
for the plaintifi’s genuine article, and has thus encroached 
upon and injured his custom. He then proceeds to set ont 
and describe the assimilating trade mark of the defendant, to- 
wit, that it is “on glazed paper of the same color and general 
appearance with that of the plaintiff;’ and that the words, 
“the original Durham smoking tubacco,” are printed thereon, 
and on the said Jabel are the words, “ manufactured by W. A. 
Wright,” above which words is the head of some bovine ani- 
mal, which the plaintiff alleges to be a Durham bull. The 
The labels containing these trade marks of both parties, are 
attached as a part of the case. 

We are unable to see from the pleadings, or upon inspec- 
tion of these labels, how or wherein the trade mark of the 
plaintiff is infringed upon, by that of the defendant. The 
plaintiff does not allege in his complaint that the color and 
appearance of the paper label is any part of his trade mark, 
and had he done so, it is far from clear that one can have a 
trade mark in a color or general appearance of paper, a thing 
in universal use. Nor can the word “ Durham,” the name of 
the town where both parties are doing business, be exclu- 
sively appropriated as a trade mark. The word “ genuine” 
is unlike the word “ original,” used by the defendant, and the 
words “smoking tobacco,” a thing in general use by that name, 
of course is not pretended to be the subject of appropriation. 
The names of the manufacturers printed on the labels are en- 
tirely unlike, and the figure of an entire animal upon the label 
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of the plaintiff, and of the head only, of an animal upon that of 
the defendant, so far from misleading by the similarity, would 
rather tend to distinguish the one from the other. Certainly, 
in connection with the many other dissimilarities of the two 
labels, the head of an ox or bull cannot be held to be a col- 
orable imitation of the trade mark of the plaintiff. So, after 
thus examining the several parts, composing these trade marks 
in detail, if we put the parts together and examine each trade 
mark as a whole, what colorable or descriptive assimilation is 
there, between the words “genuine Durham (trade mark) 
smoking tobacco; manufactured only by W. T. Blackwell, 
(successor to J. R. Green & Co.,”) and the “ original Durham 
smoking tobacco manufactured by W. A. Wright”? Those 
who purchase by a trade mark, of course must examine if, and 
as soon as that is done in our case, there is no ground for being 
misled. We must assume that dealers and consumers of such 
a commodity have ordinary intelligence and adopt ordinary 
precaution against imposition and fraud. ‘To adopt a different 
rule, would be productive of the greatest cunfusion aud mis- 
chief in an age remarkable beyond all that has preceded it, for 
the multiplication of its inventions and discoveries and the in- 
finitely diversified forms of its trades and manufactures. 

To our mind the plaintiff does not disclose a case which en- 
titles him to injunetive relief or to an action for damages. 
The term ‘original Durbam smoking tobacco” seems a fair 
set off to “gennine Durham smoking tobacco ;” neither term 
so much indicating any peculiar excellence of the stuff, as a 
usual trick of trade, by which competitors in business ery up 
their own wares or cry down their rivals. 

There is error. The demurrer is sustained and the action 
dismissed. 


Per Ovrtam. Judgment reversed. 
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THE N. ©. R. R. COMPANY ». GEO. W. SWEPSON and others. 


After a cause (under our former Equity practice) has been set for hear- 
ing in the Court below and transferred to the Supreme Court on ap- 
peal, and the rights and liabilities of the parties have been there de- 
clared, and the cause remanded to be proceeded in, in accordance 
with the opinion and decree of the Supreme Court: J¢ is error for the 
Court below to set aside the order setting the cause for hearing, and 
to give the defendant leave to take additional testimony. 


(The case of Benzien’s Executors v. Lenoir et al., 4 Hawks 403, cited, dis- 
tinguished from this, and approved.) 


Morton in the canse, heard before Henry, J/., at Fall Term, 
1874, Wake Superior Court. 

This case is fully reported in 71 N.C. Rep., 850. All other 
facts necessary to an understanding of the case, are stated in 
the opinion of the Court at this term. 

His Honor allowed the motion and the plaintiffs appealed. 


Moore & Gatling, for appellants. 

Merrimon, Fuller de Ashe, contra. Cited Ashe v. Moore, 
2 Murphy, 383; Austin v. Clarke, 70 N. ©. Rep., 458, and 
Simonton v. Lanier, 71 N. ©. Rep., 498. 


Bynum, J. This was a suit in equity, began under the old 
system, and was set for hearing at the Fall Term, 1870, of 
Wake Superior Court, and was heard at the Spring Term, 
1874. Upon an appeal of the plaintiffs from the judgment 
rendered below, the case was heard in this Court, at the June 
Term, 1874, and is reported in 71 N.C. Rep. 350. This Court 
then declared the rights of the plaintiff and the liability of the 
defendants, upon the merits ; and the cause was remanded to 
the Superior Court to the end that it proceed in accordance 
with the opinion and decree of this Court. Upon this being 
certified, it became the duty of the Court below, in obedience 
to the decree, to assess the value of the twenty-three bonds 
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which had been converted by the defendants, and to give 
judgment therefor. 

But instead of this, when the cause was remanded, a motion 
was made by the defendant, Swepson, and the Superior Court, 
in compliance therewith, set aside the order of the Court made 
at Fall Term, 1870, setting the case for hearing, and also gave 
the defendants leave to take other testimony. 

The judgment of the Supreme Court was thus not only ar- 
rested in its execution, but, in cifect, a new trial is granted by 
the subordinate Court, in the face of the opinion and decree of 
this Court, in this very cause. Of course, no improper object 
was intended, but that such a practice is allowable, cannot be 
entertained fora moment. While the cause was pending in 
the Court below, and prior to the appeal and judgment in this 
Court, it was competent, in a proper case, for that Court to set 
aside an order, putting down the case for hearing. Dut after a 
party has taken his chances and had an adverse decision, it is 
against every principle upon which the laws are administered 
in Courts of justice, that he should be allowed, by such a sub- 
terfuge as this, to nullify and defeat the judgment of the Cuurt 
of last resort. None of the cases cited by the defendants sus- 
tain their motion. The strongest is that of Benzzen’s execu- 
tors v. Lenoir et al., 4 Hawks, 408. But that case has no ap- 
plication, because there the decrees sought to be reviewed were 
held to he, not decrees of the Supreme, but of the Superior 
Court, and as such they were re-examinable, by bill or petition, 
in the Superior Court. The direct purpose of the motion made 
in the Court below, in our case, was to obtain a re hearing in 
that Court of a case tried in the Supreme Court and disposed 
of by » judgment then rendered, and to deprive the plaintiff 
of the fruits of the recovery. Itis the duty of the subordi- 
nate Courts nof to defeat, but tu obey and carry out the decrees 
of the appellate Court. 

There is error. 


Per Curiam. Judgment reversed. 
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AMOS WADE 2 TITE CITY OF NEWBERN. 


Although section 133, C. C. P., in terms, applies only to a Judge of the 
Superior Court, the spirit and equity of its provisions equally extend 
to this Court; and the same power resides here to relieve from a judg- 
ment taken against a party through ‘‘ mistake, inadvertence surprise 
or excusable neglect.” And where it appears that the bond, on an 
appeal to the Supreme Court, was not filed in the time prescribed by 
law, through mistake and excusable neglect on the part of the ap- 
pellant, the judgment rendered here will be vacated. 

(The cases of the Rail Road Co. v. Vinson, 8 Jones 119; Grie v. Vernon, 
66 N. C. Rep. 76; and Love v. Commissioners of Chatham, cited and 
approved. ) 


Perrrton by defendant to re-hear this case, dismissed at the 
last term of this Court for the reason that an appeal bond had 
not been filed within the time prescribed by law. 

The facts are fully stated in the opinion of Justice Bynum. 


Smith & Strong and Haughton, for petitioner. 
Green and Fowle, contra. 


Bynum, J. At the last term of this Court, 72 N. C. Rep., 
498, the appeal in this case was, on motion, dismissed, because 
the undertaking required upon appeal, had not been filed with- 
in the ten days from the rendition of judgment, as prescribed 
by the Code, secs. 203 e¢ seg., and no legul excuse for the omis- 
sion to file the bond, was made to appear. As a sufficient ex- 
cuse might have existed, leave was given to the appellant, upon 
laying a proper foundation therefor, to move the Court, there- 
after, for a certzorarz to bring up the case for review as on ap- 
peal. That motion is now made upon affidavits which are met 
by counter-affidavits. Most of these affidavits are irrelevant, 
because they relate only to the matters which delayed the per- 
fecting the appeal in other respects, than the filing the under- 
taking. Those most material to the very point,-are the affida- 
vits of James Campbell and A. 8. Seymour, Esgs. From 
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these we ascertain the following facts: That Campbell was 
Mayor of the defendant City of Newbern, and representing it 
in this action. That Mr. Seymour was the city attorney, and 
was entrusted with the conduct of the cause, and relied upon 
by the Mayor to do, or have done, all things necessary to 
the management of the case to its ultimate termination, That 
the said attorney did not instrnet him to file an undertaking 
on appeal, or inform him that it was required, and that as soon 
as he understood that it was required, he immediately filed the 
bond, having at no time any intention of abandoning the ap- 
peal, and believing that the merits were with the city ; that 
Mr. Seymonr was laboring under the belief that he bad in- 
formed the Mayor that the bond had to be filed, which belief 
was erroneous, as Mr. Campbell swears. These facts bring 
this case clearly within the principle of the /?azlroad Co. v. 
Vinson, 8 Jones, 119. There a railroad president gave in- 
structions to a station agent to attend the trial of a suit against 
the company, and in case of a recovery against it, to appeal ; 
bat the agent, through ignorance, failed to give an appeal 
bond. This was held to be not such laches on the part of the 
president as to deprive the company of the right to a recordare. 
To the same effect is Grivel v. Vernon, 65 N. OU. Rep., 76. 
There a judgment was taken by default for want of a plea, be- 
cause the attorney who was employed to enter the plea, neg- 
lected to do so, and the facts found were held to constitute sur- 
prise or excusable negligence. 

Although C. O. P., sec. 133, in terms, applies only toa Judge 
of the Superior Court, the epirit and equity of its provisions 
extend equally to this Court, and the same power resides here 
to relieve from a judgment taken against a party through 
‘mistake, inadvertence, surprise or excusable negligence.” 
The facts of this case now appearing, show that the appeal 
bond was not filed in the time prescribed by law, through mis- 
take and excusable neglect om the part of the detendant. 

As the provisions of C. C. P., prescribing the rules for per- 
fecting an appeal and the time within which it must be done, 
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have been explained and interpreted in the former decision of 
this case, 72 N. C. Rep., 498, the Court will hereafter enforce 
them, without any departure, except in those cases where the 
appellant can bring himself strictly within one of the excep- 
tions specified in section 183. As was said in Love v. Com- 
missioners of Chatham, “there is no use in having a scribe 
unless you cut up to it.” 

The very purpose of the Code of Civil Procedure, was to 
establish regulations for the government of actions in all their 
stages. This case affurds an apt illustration both of the pro- 
priety of such rules and the evils of a departure therefrom ; 
for had they been observed and adhered to, the Court and the 
parties would have been saved much time and trouble. 

Motion of defendant is allowed. 


Perr Curiam. Motion allowed. 


JOSEPH A. HAYWOOD 0, MARCELLUS ROGERS. 


A contract betwe n A and B, that A might tend so much of B’s land as 
he could cultivate with one horse during the year 1871; and that A 
was to pay B as rent, two bales of cotton out of the first picking—no 
part of the crop to belong to A until the rent was paid—constitutes 
A a cropper, and not a tenant of B. 


(Dean v. Rice, 4 Dev. & Bat. 431, cited and approved.) 


Cirvit action tried before Henry, J., at January (Special) 
Term 1875, Waxes Superior Court. 

The plaintiff alleged: that on or about the first day of Jan- 
uary, 1871, he agreed with the defendant, that defendant 
might tend so much of plaintifi’s land as he could cultivate 
with one horse, during the yea# 1871. That he was to pay 
as rent tor the same two bales of cotton to be paid out of the 
first picking. No part of the crop was to be the property of 


JUNE TERM, 1875. 321 


Haxrwoonp wv. RoGERs. 


the defendant until the rent was paid. The defendant raised 
upon said land, more than two bales of cotton; but took pos- 
session of the same and refuses to deliver the same to the plain- 
tiff, alleging that the contract was to pay one-fourth of the crop. 

That plaintiff has had two bales of said cotton levied on 
by the process of this court in order to discharge said rent. 
The plaintiff therefore demanded judgment that said two bales 
of cotton be delivered to him, &c. 

The defendant demurred to the complaint upon the ground 
that it did not state facts suflicient to constitute a cause of 
action : 

1. In that said complaint shows upon its face that defendant 
is a tenant and not a cropper. 

2, That the complaint does not allege that the coutract upon 
which this action was brought was in writing. 

His Honor overruled the demurrer and gave judgment for 
the plaintiff, and thereupon the defendant appealed. 


Busbee & Busbee, for appellant. 
Fowle, contra. 


Pearson, OC. J. The legal effect of a lease for years, is to 
vest the ownership of the land in the tenant during the term, 
leaving a reversion in the ]andlord. This has been settled law 
ever since the days of Chief Justice Rotue, when it was con- 
sidered that the plaintiff in an action of ejectment should have 
a writ of possession. The tenant is entitled to estovers, house 
bote, cart bote, &c., and the crop belongs to him. 

The landlord has no right to put his foot upon the land 
during the term, and has no more right to interfere with 
the crops than a mere stranger. Dean v. fice, 4 Dev. 
Bat. 431. 

The demurer waives all other proof and the defendant un- 
dertakes to show on the argument, that tiv relation of landlord 
and tenant is established by the allegatious of the complaint. 


21 
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The only thing set out in the complaint that squints at the 

relation of landlord and tenant is the use of the words “The 
defendant was to pay as rent two bales of cotton,” &c. This 
feature of the case looks like a term for years. 
_ Per contra, as the merchants say, item 1. The land is not 
identified, and it is necessary to make a lease valid, that the 
subject matter be certain. “As much land as he could tend 
with one horse” is too indefinite to pass an estate. Admit 
that under the maxim 7d certum est, quod certum reddi potest, 
this certainly was fixed by the fact that the defendant under- 
took to work with one horse a certain number of acres. Stil] 
the want of identification in the first instance points at the 
relation of a cropper, rather than that of tenant. 

Item 2. No provision is made as to where the defendant is 
to live during the supposed lease, and have his estovers as is 
provided, wherever a lease is intended. 

Item 8. “No part of the crop is to be the property of the 
defendant, until the two bales of cotton are received cut of 
the first picking.” This stipulation excludes the notion that 
the defendant was to be put on the footing of a tenant, and 
stamps on him by an unmistakable mark, the character of a 
cropper. Was ita lease? Whereas the defendant says, this 
shows it was not a lease. Onur conelusion is, that this stipula- 
tion, with the surroundings of the case as set out in the com- 
plaint, establish the relation of owner and cropper, and not the 
relation of landlord and tenant. Upon the allegations of the 
complaint we take this view of the matter. 

The plaintiff wanted to get some one to work his land; the 
defendant wanted to work as much land as he and his horse 
could cultivate. So it is agreed, work as much land as you 
ean cultivate with your one horse—at a rent of two bales of 
cotton for the use of the land, taking your pick and choice, and 
in order to secure the payment of said two bales of cotton, it 
is agreed that you are not to be a lessee for years entitled to 
an estate in the land, estovers and the property in the crop— 
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but you are to be a cropper. The whole crop is to be mine, 
until I get two bales of cotton out of the first picking, and 
then you have the balance in payment for your labor. No 
error. 


Perr Curiam. Judgment afirmed. 


HENRY VON GLAHN 2. GEORGE HARRIS. 


In an action against A, as a stockholder in the bank of C, to recover the 
value of certain notes or bills issued by said bunk; the charter of the 
same providing that in case of insolvency, or ultimate inability of 
the bank to pay, the individual stockholders shall be Hable to cred- 
itors in sums double the amount of the stock by them respectively 
held: Jt was held, that the creditors of the bank were joint obligors, 
and that such action must be brought in the name of the plaintiff and 
all the other creditors, who will become parties to the action, and 
prove their debts, so as to entitle them toa part of the fund. 


Crvin action, tried at the Spring Term, 1875, of the Su- 
perior Court of New Hanover county, before his Honor, 
Judge McKoy. 

This was an action brought 22d of May, 1871, by plaintiff 
to recover of defendant, one of the stockholders of the Com- 
mercial Bank of Wilmington, alleging that the defendant was 
a stockholder to the extent of 20 shares of stock at the value 
of $100 per share, making $2,000. That the Bank is ingol-. 
vent, and was eco at the commencement of this action, 
and that the defendant was, and is liable under the clause 
of the charter, which reads: ‘That in case of insolvency or 
ultimate inability of the Bank to pay, the individual stock- 
holders shall be liable to creditors in sums double the amount 
of the stock by them respectively held,” &c. By agreement 
the is3sues to be submitted to the jury were: 
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Ist. Was the Bank as well known by the name of the Com- 
mercial Bank, as by the name of the President and Directors 
of the Commercial Bank ? 

2d. Was the defendant a stockholder at the time the suit 
was brought; if so, to what amount ? 

3d. Was the defendant a stockholder at the time of the judg- 
ment obtained against the Bank by the plaintiff, and has he 
transferred his stock ? 

4th. Wasthe Bank insolvent at the time the suit was com- 
menced and demand made ? 

5th. Was the Bank insolvent at the time of the transfer, 
and was the transfer made with the intent to avoid lability 
under the charter ? 

The jury by consent and in accordance with the direction of 
the Court, passed upon these issues, finding all in favor of the 
plaintiff and fixing the value of the 15 shares owned by the 
defendant at $1,500. The issues of law were passed upon by 
the Court. 

The plaintiff proved that the corporation was chartered and 
organized and operated. That defendant was a stockholder 
as found by the jury, and found the amount that he deposited 
with the said Bank, $36,445.38. That the plaintiff sued the 
corporation and obtained judgment in New Hanover county, 
at December Term, 1869, for $23,259.89, with interest on 
$16,545.38 from 13th December, 1869, and for $25.55 costs, 
with a remittance at same term of $992.72. That the plaintiff 
issned execution, on which were made $76.05 on 13th May, 
1870, $90.67 on the 2d June, 1870, and $41.74 on the 16th 
February, 1870, and as to the balance of the judgment and 
execution, the return of the sheriff was nalla bona. 

After the finding of the jury, the plaintiff asks for judg- 
ment for the amount of $3,000, being double the nominal 
value of the 15 shares of stock owned by the defendant. The 
Court then heard the other issues raised by the pleadings. 
The defendant insists that no judgment can be rendered on 
the finding of the jury for the following reasons : 
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Ist. The liability of the stockholders is secondary only, and 
if plaintiff’s claim against the Bank is extinct, his claim against 
the stockholder is extinct also. 

2d. Plaintiff’s claim against the Bank is extinct, because by 
the 8d section of the charter, (which is produced and proved,) 
the corporation ceased to exist on the 31st December, 1871. 

3d. In reply to plaintiff, who says this is not so, for the 
reason that the Revised Code, chap. 26, sec. 5, continues the 
corporation in existence for three years longer, the defendant 
says this act is not retrospective and docs not include corpora- 
tions like this, which were in existence at the time of its 
passage. 

4th. If it is held to be retrospective and to include this cor- 
poration, then it continnes the corporation only for the pur- 
poses expressly mentioned 5 that is, for the purpose of actions 
against the corporation only, and not for the purpose of actions 
against the stocknolders. 

5th. Hf the corporation is continucd for the purpose of keep- 
ing alive the debts against the stockielders, then the act is un- 
constitutional, as impairing the value of the franchise of the 
corporation by exteuding the liability of the stockholders for 
three years, as any limitation which impairs the value of a 
franchise in the Jeast dcgrcc, is unconstitutional. 

6th. That if by chap. 26, see. 5, Nevised Code, the corpora- 
tion is continued for three years only, that they have expired 
since 31st December, 1871. 

7th. That the proof shows that there are other creditors 
who should be made parties. : 

Sth. That the assets of the Dank should be exhausted before 
the individnal stockholders should be mace to answer for the 
debts of the corporation, and that a reasonable effort should be 
made by the plaintiff to exhaust the $74,000 in N. C. bonds, 
with coupons attached, before he calls upon the defendant to 
answer for the debts of the Bank, it having been in proof that 
the State bonds issued dnring the war under an act of the 
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Legislature prior to 1861, were issued in aid of the W., C. & 
RR. RB. 

9th. That the corporation of the Bank should be made a 
party. 

10th. That there are other solvent stockholders who should 
be made parties. To tnis plaintitf! replies that the debt of 
plaintiff having been reduced to judgment against the Bank 
and areturn of nwlla bone on the execution, then it becomes 
the’debt of the stockholder, George Iarris, the defendant. 

Upon the questions reserved, the Judge presiding, being of 
opinion that the plaintiff onght not to recover, entered judg- 
ment against the plaintiff for the costs of this action. 

From which judgment the plaintiff prayed an appeal. 

Appeal granted. Notice of appeal waived. 


W. Side D. J. Devane and 2. S. Lrench, for appellant : 


Upon the point, “the incividual stockholders shall be liable 
to creditors in suns double the amount of stock by them re- 
spectively held in said corporation.” Charter of the Commer- 
cial Bank 1847-8, sec. 8. 

“Tn the construction of ald statutes, the following rules shall 
be observed, unless such construction would be inconsistent 
with the manifest intent of the General Assembly, or repug- 
nant to the context of the same statute, that is to say: Ist. 
Every word importing the singular number only, may extend 
and be applied to several persons or things, as well as to one 
person or thing; and every word importing the plural num- 
ber only, may extend and be applied to one person or thing as 
well as to several persons or things.” Rev. Code, chap. 108, 
sec. 2. Wesubmit that this alters the common law rule of 
joinder of all parties as plaintiff, where the contract is created 
by statute. 


Battle & Son and Strange, contra, filed the following brief: 


The defendants insist that no judgment can be rendered on 
the finding of the jury, for the following reasons: 
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1st. The abilities of the stockholders are secondary only, 
and if plaintift’s claim against the bank is extinct, his claim 
against the stockholders is extinct also. dalloy v. Mallett, 6 
Jones Eq., 345; ox v. Hurrah, 1 Iredell Eq., 358; Wentry 
v. Webb, 3 Dev., 27. 

2d. Plaintiff’s claim against the bank is extinct, because by 
the third section of the charter, (which is produced and proven,) 
the corporation ceased to exist on the 31st day of December, 
1871. 

3d. In reply to plaintiff, who says this is not so, for the rea- 
son that the Revised Code, chap. 26, sec. 5, continues the cor- 
poration in existence for three years longer, the defendant 
says this act is not retrospective, and does not include corpora- 
tions, which were in existence at the time of its passage. 15 
Howard, 421; 24 Ibid, 242; 9 Ired., 288, Battle v. Speight ; 
12 Ired., 21, Wellewms v. Davis; Potter’s Dwarris, 162 
to 166. | 

4th. If it is held to be retrospective and to inelnde this cor- 
poration, then it continues the corporation only for the purposes 
expressly mentioned. That is, for the purposes of actions 
against the corporation only, and not for the purposes of ac- 
tions against the stockholders. 

Sth. If the corporation is continned fur the purpose of keep- 
ing alive the debts against the stockholders, then the act is un- 
constitutional as impairing the obligation of contracts. 1 Kent, 
461; 8 Wheaton, 1; 11 Iredell, 558. 

6th. That if by chapter 26, section 5, of Revised Code, the 
corporation is continued in existence beyond the term of the 
charter, it is for three years only, and that has expired. 

7th. That the proof shows that there are other creditors who 
should be made parties. | 

8th. That the liability of the stockholders is only secondary. 
That in order to determine the extent of their liability, there 
must be an account to ascertain the whole debt of the bank 
and the amount of assets. It may be admitted that the cred- 
itors are not compelled to wait for a distribation of the assets, 
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still the amount of assets which can be subjected in a reasona- 
ble time to payment of creditors, must first be ascertained. 
And the balance of debt, after applying these assets, is the 
amount for which all the stockholders are hable—not any in- 
dividual stockholder, to any one creditor. The charter pro- 
vides: ‘The individual stockholders’—not each individual 
stockholder—* shall be liable to creditors”—not to a eredztur. 
So that in case of the insolvency of the bank, all the stockhold- 
ers, and not a stockholder, shall be liable to creditors, and not 
a creditor, in sums double the amount of stock by them re- 
spectively held. Tn other words, upon the ultimate failure of 
the bank assets to pay all the creditors, a new fund is to be 
raised ont of all the stockholders for the joint benefit of all 
the creditors; and that each stockholder is bound to contribute 
to this fund in the same proportion that the number of shares 
held by him bears to the whole number of shares of stock in 
the bank. 

If one creditor can select any one or more of the solvent 
stockholders, and obtain satisfaction of his debt out of them, 
then the whole fund which is to be raised for all the creditors, 
may be appropriated by one or more creditors, leaving the 
others without remedy; and on the other hand, if one stock- 
holder is thus forced to pay the whole debt to one creditor, he 
will be forced to a suit for contribution against all the other 
stockholders; if indeed a suit for contribution can besustained. 
It is insisted therefore that one creditor cannot sue a single 
stockholder, that the enly remedy is by a creditor’s bill, and 
that all the stockhvulders must be parties. Morse on Banking, | 
439; Pollard v. Barley, 2O Wall. 520. 

The policy of the law requires that as far as practicable, all 
matters in dispute growing out of the same contract, or Hability 
between the same parties should be settled in one suit. 

More particularly is this the practice of the Courts since the 
adoption ef the Code of Civil Procedure. Bullard, Adm’r v. 
Johnson & Thomason, 65 N. C. Rep., 488. “ The pervading 
idea being to settle controversies by one action, and thereby 
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prevent the loss of the labor and money expended in that ac- 
tion and the necessity of incurring like labor and expense in a 
second.” 


Prarson, C. J. Severa) interesting questions were discussed 
on the argument. We will confine ourselves to one of them, 
because a decision of that disposes of the case, and we prefer 
to let the others stand over for further consideration. 

We put our decision on the ground that by a proper con- 
struction of the clause of the charter of the bank, making the 
stockholders liable to the ereditors of the bank, one creditor 
cannot maintain an action; but may sue in the name of him- 
self and all of the other creditors, who will become parties to 
the action and prove their debts, so as to entitle themselves to 
a part of the fund, in analogy to a bill in equity, by one cred- 
itor in behalf of himself and the other creditors, to have an 
account of the distribution of the assets of the estate; and in 
analogy to the proceedings in bankruptcy, where all of the 
creditors are required to prove their debts and have a dividend 
of the fund; and in analogy to the proceeding of a creditor of 
a deceased debtor, to have the account taken and payment of 
debts as provided in the act, “Estates and Administrators,” 
chap. 45, Battle’s Revisal. Otherwise to be excluded from all 
claim on the fund. 

The clause is in these words: “ In case of insolvency or ulti- 
mate inability of the bank to pay, the individual stockholders 
shall be liable to creditors in sums double the amount of the 
stock by them respectively held.’ Whether the stockholders 
are sureties for each other, so that the solvent stockholders 
must answer for the insolvent stockholders within the limits of 
double the amount of stock held by them, or are only bound 
fora ratio part of the debts of the bank, is a question into 
which we will not enter. It is adverted to, only to show the 
distinction between onr case and the numerous cases cited on 
the argument, all of which turn upon the wording of the sev- 
eral charters; and to have it understood that onr decision ig 
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upon the meaning of the words used in the charter under con- 
sideration. 

Assuming the insolvency of the bank, a liability is imposed 
npon the stockholders, to the creditors of the bank, in sums 
double the amount of the stock held by them respectively, in 
order tu raise a fund in aid of the assets of the bank, which 
are supposed to be exhausted for the satisfaction of the cred- 
itors of the bank. Donble the amount of his stock is the limit 
of the liability of a stockholder. Whether he is liable to the 
full amount of double the value of his stock, or will be dis- 
charged of his liability by the payment of a less sum, depends 
upon the amount for which the bank isin default. For instance, 
if the amount due to depositors and bill holders and other 
creditors exceeds or equals the sum of double the -whole 
amount of stuck, after exhausting the assets of the bank, then 
the stockholders are liable for the full sum of double the 
amount of their stock. But if the amount for which the bank 
is in default to its creditors is short of double the amount of 
the stock, then the stockholders are not put under obligation 
to pay double the amount of their stock, but will be discharged 
on payment of alesssum. For illustration, suppose the default 
of the bank reaches only the amount of the stock, or only one 
half of the amount of the stock, then a stockholder, by pay- 
ment of the amount of his stock, or one half thereof, is dis- 
charged of the liability imposed on him by the charter. This 
is the necessary construction, for a stockholder is not to pay 
double when one half vill pay the debts of the bank. How 
can it be fixed with judicial certainty whether the bank is in 
default, in a sum donble the amount of the shares held by its 
stockholders, or in a sum of equal amount, or of one half 
thereof, so as to enable the Court to enter Judgment against 
any onestockholder? In order to do this, there must be an ac- 
count taken of the condition of the bank, and the amount of 
debts left unpaid by its failure, and thus fix the amount for 
which the stockholders are liable; whether a sum double the 
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amount of his stock, or its single amount or half, or other less 
sunt. 

An account of this kind, taken in an action by one creditor 
of the Bank against one stockholder, would not be binding 
upon the other creditors or the other stockholders; and it is 
absurd to suppose that the meaning of the charter is, that an 
account should be taken in the action of every bill holder or 
depositor against any one stockholder that he may choose to 
single out. If these innumerable single actions could be main- 
tained at law under the old mode, the stockholders could have 
invoked the aid of the chancellor to prevent multiplicity of 
actions, vexation and an unnecessary accumulation of costs, by 
a bill in equity. Under C, C. P., he is entitlcd to this relief as 
a defence to the action. There is another view of the question ; 
in an action by one creditor against one stockholder, it is im- 
practicable to state an account showing the amount of the 
debts of the Bank. The amount of deposits may possibly be 
arrived at by the books of the Bank, so the books may show 
the amount of notes put in circulation ; but how can it be as- 
certained what amount of the notes have been lost or de- 
stroyed, and for one cause, or another, will never be presented 
for payment? So it would be impossible to state the ac- 
count without resorting to the enlarged powers conferred by 
act of Congress in cases of bankruptcy, and settling the estates 
of deceased persons conferred by statute, and the enlarged 
power exercised by the chancellor’s “in creditors’ bills,” by 
which, after due notice, all creditors who fail to prove their 
debts, are counted out in the division of the fund. This would 
fix the amount of the debts of the Bank and the amount of 
the liability of the stockholders, but the chancellor has no such 
jurisdiction at the suit of a single creditor, and only exercises 
it when necessary to avoid multiplicity of actions, costs, &e., 
at the instance of one who secs for himself and all others of 
the same class who will come in and make themselves parties. 

There is still another view of the question. An action 
against one of two or more joint obligors, might be defeated 
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vat common law by plea in abatement. This is allowed by 
statute, making joint obligors “jcint or several.” An action 
by one of two or more joint oblzgors was fatally defective, and 
could be defeated by demurrer, if the error appeared on the 
face of the declaration, or by plea of the general issue and no- 
tice to non-suit for the variance. 

The charter of the Bank imposes upon the stockholders an 
obligation to pay to.the creditors of the Bank double the 
amount of their stock, if the default of the Bank makes so 
large a fund necessary. So the creditors of the Bank are 
joint obligees and they must all be parties plaintiff in an ac- 
tion at law, there being no statute which enables them to sue 
separately, and no provisiun of the charter to that effect, asin 
some charters, set ont in the authorities cited. The only mode 
of avoiding this rule is to proceed in equity, in the name of 
one or more of the creditors, in bebalf of all. This mode of 
proceeding is without a precedent in our Courts; but under 
the time-honored maxim, “where there is a right there is a 
remedy,” by force of which the equity jurisdiction of the 
chancellors in England has grown up, to its vast proportions, 
the Superior Courts, under the present system may well, upon 
the analogies referred to, allow an action in the name of one 
or more of the creditors in behalf of themselves and such 
other creditors, &e. This clause was put in the charter for 
the purpose of adding to the credit of the Bank. The stock- 
holders have had the benefit of it. The creditors have now in 
turn a right to hold the stockholders liable to raise a fund out 
of their individual means in aid of the default of the Bank. 
The idea that one creditor can “nibble at the fund” and take 
judgment against one solvent stockholder and then another 
until his debt is satisfied, leaving the other creditors to shift 
for themselves after the fund is frittered away, would seem to 
be out of the question, on any reasonable constrnetion of the 
clause in the charter, and contrary to ail principles of fairness 
and equity, the purpose being to raise afund in aid of the 
assets of the Bank for the benefit of all the creditors. 
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In reply to the last view, the counsel of plaintiff calls the 
attention of the Court to Rev. Code, chap. 108, sec. 2. Most 
of the provisions of that chapter are merely in affirmance of 
the common law. Section 2, which js relied on, was intended 
to avoid the very awkward expressions, “such person or per- 

sons,” “he, she, or they”—-himself or themselves”—to be 
met with in some badly drawn statutes. 

No error. 


Per Curiam. ; Judgment affirmed. 


HENRY VON GLAHN ¢. Z. LATTIMER, Ex’r.. of HENRY SAVAGE. 


(The Syllabus in this case is the same as in the preceding case of Vou 
Glaha v. Harris.) 


Civin Action, tried at the Spring Term, 1875, of New Hayo 
vER Superior Court, before his Honor, Judge McKoy. 

This was an action to recover of the defendant as ex’r. of 
Henry Savage, double the par value of thirty-two shares of stock 
owned by the intestate in “ The President aud Directors of the 
Commercial Bank of Wilmington” under the provisions of 
the charter of said bank, tried before McKoy, Judge, at Jan- 
nary Term, 1875, of New Hanover Superior Court. By direc- 
tion of the Court the issues of law arising upon the demurers 
were reserved. 

By agreement of counsel, the only issue of fact submitted to 
the jury was this: 

Was “the President and Directors of the Commercial Bank 
of Wilmington ” at the time of the commencement of this 
suit, to-wit: on the 23d day of May, 1871, insolvent and un- 
able to pay the plaintiff the balance of his judgment against 
the said bank ? 
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Tt was in evidence that the sheriff on the 13th day of May, 
1870, made on the exceution on the judgment of this plaintiff 
against the said bank the sum of $76.05, and on the 2d day of 
June, 1870, the further sum of $90.67, and for the balance of 


said judgment the exccutions are returned unsatisfied, and so 
remain unsatisfied to this day. 


It was further in evidence, that while the executions were 
in the hands of the sheriff he applied to the president of the 
bank to show him property to levy on, and the president in- 
formed him, that he had already surrendered all the property 
of the bank, and that he had no other property of the bank 
than that alrexdy surrendered. 

It was further in evidence, that the plaintiff had another 
claim of $480 di» Iii as administrator, and after the returns 
of the executions sad before the institution of this suit, he de- 
manded of the president of the bank, a settlement of that 
deposit account, and he was informed by the president that he 
had nothing to pay with. It was further in evidence that at 
the time of the institution of this suit, to-wit: the 23d day of 
May, 1871, the said bank did have in its possession seventy 
bonds of the State of North Carolina, each of the par value of 
$1,000 with coupons attached which were of the par value of 
about $20,000 making the aggregate par value of the bonds 
and coupons about $90,000. It was further in evidence that 
the said bonds were of the following tenor: 


No. — ConFEDERATE STATES oF AmeERicaA, $1,000. 


Aw Act to secure the completion of the Wilmington, Char- 
lotte and Rutherford Railroad, Feb. 16, 1861, ch. 142. 
It is hereby certified that the State of North Carolina justly 
owes (A. B.) or bearer, one thousand dollars, redeemable in 
good and lawful money of Zhe Confederate States, at the office 
of the Treasurer of the State of North Carolina, in the City 
of Raleigh, on the Ist day of July, 1892, with interest at the 
rate of six per cent. per annum, payable half-yearly at the said 
office on the 1st days of January and July in each year from 
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the date of this bond and until the principal be paid, on sur- 
rendering the proper coupons, hereunto annexed. 

In witness whereof the Governor of said State, in virtne of 
power conferred by law, hath signed this bond and caused the 
great seal of the State to be hereto affixed, and the Treasurer 
hath countersigned the same at the seat of government of said 
State, this lst day of July, 1862. 

[L8.] Z. B. VANCE, 
Governor. 
Countersigned : 
Jou’n Worth, 
Public Treasurer. 


It was further in evidence that the Wilmington, Charlotte 
and Rutherford Railroad Company was justly indebted to the 
bank to an amount equal to the par value of said bonds for 
money before that time lent to the said Railroad Company, 
and for which amount the said bank held evidences of the 
debt, which were good and available, and for these evidences 
of debt the said bank received the said bonds and surrendered 
the said evidences of debt. It was further in evidence that at 
the time of the commencement of this suit the said bonds were 
worth thirty-five or forty cents in the dollar. It was further 
in evidence that one Solomun Bear in the Spring of 1871, 
purchased in Wilmington some of these bonds at thirty-five 
cents in the dollar and very shortly afterwards went to the 
City of New York and tried to sell them and could not get an 
offer for them, but the holders of some of these bonds offered 
to sell them to him at ten cents in the dollar. 

It was further in evidence that the said bank at the time of 
the commencement of this action held notes and bills of ex- 
change due to the bank and had since that time redeemed 
about $40,000 of its issue at thirty cents in the dollar. 

The plaintiff insisted that his right to payment of his judg- 
ment is paramount to the right of the stockholders to have the 
assets exhausted, and is not bound to wait until the bank can 
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bring them into a condition to be advantageously turned into 
money. 

The plaintiff requested the Court to charge the jury that if 
they believe from the evidence that the said executions on the 
judgment in favor of the plaintiff against the bank have been 
returned unsatisfied, and the sheriff, while the executions were 
in his hands, applied to the president of the bank to show him 
property to levy on, and that he was informed by the president 
that the bank had no other property than what had been 
already surrendered, even though they may believe that the 
president did have in its possession at the time of the é¢om- 
mencement of this suit and now holds the bonds, (in evidence), 
and had at that time the bills of exchange and promissory 
notes in evidence, that the plaintiff was not bound to wait until 
the bank can bring its assets into a condition to be advan- 
tageously turned into money, but was entitled to immediate 
payment and they should find for the plaintiff. 

The Court refused to give the charge in the langnage re- 
quested by plaintiff, and plaintiff excepted. 

The Court charged the jury that in the language of the 
charter of the bank, viz: “In case of insolvency or ultimate 
inability of the bank to pay, the individual stockholders shall 
be held liable to creditors in sums double the amount of the 
stock by them respectively held,” the liability of the stock- 
holders was a secondary liability, contingent upon the insol- 
vency or ultimate inability of the bank to pay. That the jury 
was to take into consideration all the evidence concerning the 
bonds, and other assets, the circumstances under which the 
bonds were issued, together with all the other assets, and all 
the proof as to their value, and from the whole evidence say 
- whether at the issuing of the summons in the case (the date of 
the summons being furnished the jury) the bank was tnsolvent. 
That a creditor was only required to wait a reasonable time to 
have the assets made available or to have the assets exhausted. 
That in determining the question of insolvency, the Court 
charged, that in"the language of the charter, it meant insolvent 
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at the date of the summons or that it would be ultimately 
unable to pay the debt of the plaintiff. That ultimate inability 
(in the sense in which it was to be taken) meant within a rea- 
sonable time. Creditors were not compelled to wait for distri- 
bution of the assets. Yet before a creditor could recover from 
the individual stockholder it must be first ascertained that the 
bank is insolvent or ultimately unable to pay the debt. If at 
the time the action was brought there were not assets of the 
bank that could be subjected to the payment of plaintifi’s 
debt, then he is entitled to recover and they should so find. 
But if at the time, there were assets of bank that could be sub- 
jected to the payment, sufficient to satisiy the debt, then there 
was not that inability on the part of the bank to pay and they 
must find for the plaintiff. 

The plaintiff excepted—verdict for the defendant ; plaintiff 
appealed ; notice of appeal waived. 


French and W. S. & D. J. Devane, for appellant. 
Batile & Son and Strange, contra. 


Pearson, 0. J. It is held in Von Glahn v. Harris, at this 
term that all of the creditors of the bank are necessary parties 
plaintiff, and must be made plaintiffs directly, or by construc- 
tion, in an action in the names of one or more of the creditors, 
in behalf of themselves and all of the other creditors who may 
come in and take part in the proceedings, prove their debts, &e. 

That point of law was reserved by his Honor and certain 
issues submitted to a jury. The case goes on oneof the points 
of law. So his ruling upon the issues are superceded. 

No error in the judgment. 


Perr Curiam. Judgment affirmed. 


22 
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HENRY VON GLAHN ». JOHN DAWSON. 
(For the Syllabus, see the case of Von Glahn v. Harris, ante page 320.) 


The points raised in this, and the facts relating thereto, are 
similar to those in the preceding case of Von Glahn v. 
Latimer. 

In the Court below, the defendant had judgment, and the 
plaintiff appealed. 


French and W.8. & D. J. Devane, for appellant. 
Strange and Battle & Son, coutra. 


Prarson, C. J. Same cpinion asin Von Glahn v. Latimer. 


Per Curiam. Judgment aftirmed. 


R K, McCONNELL and others 7 S. W. CALDWELL, Adm’r. of 
JAMES McCONNELL and others. 


Where it is alleged, in an action to have the intestate of the defendant 
declared a trustee of the plaintiffs of a certain tract of land, which 
said intestate had purchased, as was further alleged, with the means 
of his father, (also the father and grandfather of plaintiffs,) but took 
a, deed in his own name and claimed the land as his own, the burden 
of proving the alleged facts lies with the plaintiffs. 

In such action, upon the trial of the issue, whether fraud or undue in- 
fluence was practiced by the intestate of defendant, in having the 
deed made to himself, the declarations of the father, with whose means 
the land was purchased, and who was in possession, made after the 
land was bought, that fraud and undue influence were used by his 
son, the said intestate, in getting the deed, are not admissible to prove 
such allegations. 


OriginaL Bint in Equity, under our former system, filed at 
the Spring Term, 1861, of the Court of Equity for Mecxuxn- 
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BuRG county, tried in the Superior Court of said county, at 
Spring Term, 1875, upon certain issues sent down from the 
Supreme Court, before his Honor, Judge Schenck and a jury. 

The bill charges that James McConnell, the intestate of the 
defendant, Caldwell, and son of Thomas McConnell, Sr., pur- 
chased a tract of land from one Henderson, in the county. of 
Mecklenburg, and paid for it with the money belonging to his 
father, and took a deed for the same in his own name; that 
the said James lived with his father, the said Thomas Sr., who 
was very old, and at the time of the purchase of the said land 
was much enfeebled in intellect and in lis dotage, and that 
James, whe was his youngest son, and had great influence 
with his father, prevailed upon the old man to sell his farm in 
Tredell, and pay for that purchased of Henderson, against his 
wishes and intentions. It is also charged in the bill, that 
James for a long time managed the business of the old man, 
cultivated the farm, and appropriated the products to his in- 
dividual use. There are other allegations charging fraud and 
undue influence, and also others, in no way pertinent to the 
issues decided by the jury. 

The answer admits the sale of the Ivedell place and the pur- 
chase from Henderson of the plantation in Mecklenburg, and 
the part payment therefor with the note of the purchaser of 
the farmin Iredell. It is alleged in the answer, that his father 
had often before the said purchase declared, that he intended to 
give James the plantation, as in some degree, a payment for 
his services in working and taking care of the family—consist- 
ing of his father, an old man, an invalid sister, and a parcel of 
young negroes, too young to work; charging that the services 
of James, during along period, were worth much more than all 
the money advanced to him by his father. The answer denies 
that the old man, ‘Thomas, Sr., was‘imbecile or in his dotage, 
and charges that he was hale and vigorous for a man of his 
years, (seventy-four,) mentally and physically; it also denies 
that James practiced any frand or used any contrivance or 
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undue influence in obtaining his father’s consent to the trans- 
actions set out. 

The defendant, Elizabeth, is the widow of James, and has 
had dower on the land purchased of Henderson; the remain- 
ing portion of said land has been sold by the administrator, 
Caldwell, under a decree of Court, for assets to pay debts. 

The case being removed under the old practice to the Su- 
preme Court, the following issues were ordered to be sent 
down to the Superior Court of Mecklenburg, to be tried by a 
jury: 

(1.) Was the tract of land in Mecklenburg county, purchased 
from David Henderson, and the legal title to which was made 
to James McConnell, deceased, purchased with the money or 
means of Thomas McConnell, the elder, deceased, or any part 
thereof, and how much did the said Thomas McConnell pay ? 

To this the jury responded: “No. Thomas McConnell, 
Sr., was due James McConnell the full amount for services.” 

(2.) Was said Thomas McConnell, at the delivery of said 
deed, incapacitated from doing any business ? 

This issue was abandoned by plaintiffs, who admit that he: 
was no. 

(3.) Was the said James McConnell at the time of the pur- 
chase of the land from David Henderson, and if before, for 
what length of time. the genuine agent of said Thomas ? 

To this the jury says, “ No.” 

(4.) Did the said James McConnell, before, and at the de- 
livery of the said deed, exercise undue influence over the said 
Thomas? 

The jury finds that “ he did not.” 

(5.) Did the said James agree to hold the said legal title in 
trust for the said Thomas? 

Upon this issue, the Court charged the jury that there was 
no evidence to sustain this allegation, and directed an entry in 
the negative. 

The evidence relating to the above issues, is reported at 
length in the statement of the case, but is omitted for the rea- 
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son, that so much thereof as bears upon the points decided in 
this Court, is fully stated, with the exceptions to its admission, 
by Justice Ruane. 

Upon the hearing below, his Honor charged the jury, that 
if Thomas McConnell, Sr., paid the purchase money for the 
land, either in money or money’s worth, it was a payment; 
but if James had worked for the old man, then the latter was 
indebted to the former; and if the payment to Henderson was 
intended to discharge that debt, it would be a payment by 
James. His Wonor further charged, that the onus in regard 
to the alleged undue influence was upon the plaintiffs; and 
likewise as to the allegation that the defendants agreed to hold 
the land in trust for his father. But, that if the jury found 
that James was the general agent, and had the entire mauage- 
ment of his affairs, it then devolved on the defendants to sat- 


hd 
fs 


isfy them of the bona fides of the transaction. 


McCorkle & Bailey and Jones & Johnston, for complainants. 
Welson & Son and Dowd, contra. 


Reape, J. This was a bill in equity before the Code, to have 
the intestate of the defendant declared a trustee for the platr- 
tiffs, as heirs at law of Thomas McConnell deceased, of a tract 
of land, which, it is alleged, said intestate bonght for said 
Thomas, and paid for with the moncy of said Thomas, but took 
a deed in his own name. | 

The burden of proving this was upon the plaintiffs. We 
think that the evidence fails to prove the allegation. And to 
aid us In coming to a just conclusion, we sent down issues to 
be tried by a jury; and the jury found all the issues against 
the plaintiffs. This put the questions beyond doubt. 

It is, however, objected by the plaintiffs, that upon the trial 
of the issue, whether frand or undue influence was practiced 
by the intestate of the defendant, he offered the declarations 
of the said Thomas made after the transaction, but when said 
Thomas was in possession of the land, that fraud and undue 
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influence were used—which declarations, he says, were com- 
petent, because Thomas was in possession. — 

It is true that what one in possession of property says as 
explanatory of his possession, and under certain circnmstances 
as explanatory of his ¢¢é/e, when he claims title, is competent. 
But here, the offer was not to prove that he claimed the title, 
but that he said that the intestate of the defendant had used 
fraud in getting the deed, not from him, but from Henderson. 
Now if such declarations would not have been competent if 
made when he was out of possession, it is difficult to perceive 
upon what prixciple his being 7 possession would make them 
competent. But however that may be, let it be taken as proved 
that said Thomas did say, after the transaction, that the intes- 
tate had practiced a fraud; yet the bona fides of the whole 
transaction is so satisfactorily proved, that such declarations 
would have but little inflnence with us. 

In eases of this kind, the verdict upon the issues aids us, 
but does not control us. We are satisfied with the finding of 
the jury upon all the issues; and it ought not to have been dif: 
ferent upon this issue, if the declarations had been let in. 

There must be a decree for the defendant. 


Perr Curiam. Decree accordingly. 


JOHN PEEBLES, Adm’r., v. O. C. FARRAR, 


A received seven bales of cotton, which he promised to take care of for 
B. In an action by B against A, to recover the value of the cotton: 
it was held, that A was a bailee, and was estopped from denying B’s 


title. 


Crvin action, to recover the value of seven bales of cotton, 
tried before Afoore, J., at Spring Term, 1875, of the Superior 
Court of Prrr county. 
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Tt was in evidence that the plaintiff, by parol contract, 
rented to one Taylor the lands of his intestate for the years 
1869-70-71, reserving the sum of four hundred dollars an- 
nually, as rent. The defendant agreed to advance to Taylor 
supplies for the year 1870, to the value of five hundred dol- 
lars, secured by mortgage on the crop raised on the land. In 
addition to that amount he also advanced to Taylor several 
hundred dollars, for which he had no lien. 7 

The rent for 1870 being unpaid, in February, 1871, the 
plaintiff called on Taylor for payment, who promised to de- 
liver to him, in Tarboro’, seven bales of cotton, raised on the 
land in 1870. 

The plaintiff informed the defendant of these facts, and 
requested him to store the cotton in his yard and take care of 
it for him, and the defendant promised to doso. Taylor was 
present with the cotton, and under this contract placed the 
cotton in the yard cf the defendant. The defendant did not 
inform the plaintiff of his claim against Taylor. Prior to that 
time, Taylor had delivered to the defendant more than enough 
cotton to pay the debt secured by mortgage, but not enough 
to pay both debts. The defendant, in the absence of instruc- 
tions, applied a part of the proceeds of said cotton to the pay- 
ment of the debt which was not secured, and the balance in 
payment of the mortgage debt. 

The defendant, without the knowledge or consent of the 
plaintiff, shipped the seven bales of cotton to New York, in 
March, 1871, and in June, of that year, sold them for $401.00 
net, and applied the proceeds to the payment of the balance 
due upon the mortgage, leaving a balance of $49.00, which he 
paid to the plaintiff’s attorney. In the months of January 
and February, of 1871, cotton was worth in Tarboro’ 124 to 
18 cents, and in March abont 11 cents. The seven bales 
weighed 3,000 pounds, and were sold for 15 cts. per pound in 
New York. 

The plaintiff failing to receive any portion of the rent for 
year 1£70, took from Taylor a mortgage, a copy of which is 
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hereto annexed. Before the institution of this action, the 
plaintiff demanded of the defendant the cotton which the de- 
fendant refused to deliver. 

His Honor instructed the jury, that as the cotton was in 
the possession of the plaintiff at the time the defendant agreed 
to receive and take care of it, the defendant is estopped from 
denying the title of the plaintiff thereto, as he received the 
same as bailee, and that the only questions for the jury were : 

1. Whether they would allow the plaintiff interest on his 
claim by way of damages ¢ 

2. That plaintiff! was entitled to recover from defendant the 
amount he received for the cotton, to-wit, $400. 

To the charge of his Honor, the defendant excepted. 

The following is a copy of the mortgage referred to: 


“Srare or Nort Carorina, ss, 
Edgecombe Oocunty. 

Articles of agreement made i 17th day of May, 1870, by 
and between William A. Taylor, in the county of Edgecombe, 
in the State above written of the one part, and O. C. Farrar, 
ot Tarboro’, in the State of North Carolina, of the other part. 
Whereas, the said A. Taylor being about te engage in the cul- 
tivation of the soil, has applied to the said O. C. Farrar for 
advancements and supplies, which he has agreed to make upon 
receiving alien upon the crops to be made during the year. 
Now these presents witnesses that the said O. C. Farrar does 
hereby agree to advance and furnish to the said William A. 
Taylor merchandise and provisions to the amount and value of 
five hundred dollars. And the said William A. Taylor hath 
agreed to give and doth hereby pive to said O. C. Farrar a lien 
upon all the crops to be made by him in the said county of 
Edgecombe during the year 1870, and on all mules and horses 
now in his possession to the said amount of five hundred dol- 
lars, the said lien to have priority over all other liens now ex- 
isting or hereafter to be created, by virtue of the act of the 
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General Assembly of the State of North Carolina, in such cases 
made and provided. 

In witness whereof the said parties have hereunto set their 
hands and seals the day and year above written. 


his 
(Signed) WILLIAM A. X TAYLOR. 
Witness: Jonn O’Haaan.” mark. 


The jury ascertained the principal money by deducting from 
the amount the proceeds of sale, the amount paid to the plain- 
tif’s attorney, and rendered a verdict in favor of the plaintiff 
for $352.00 and interest, amounting in the aggregate to 
$434.15. 

The Court gave judgment in favor of the plaimtiff in ac 
cordance with the verdict, and thereupon the defendant 
appealed. 


D. M. Carter, for the appellant. 
J. H. Moore, contra. 


Prarson, C.J. His Honor assuming the evidence to be 
true, (about which it seems no question was made,) instructed 
the jury that the receipt of the cotton by the defendant of 
the plaintiff, with an express promise on the part of the de- 
fendant that he would take care of the cotton for the plaintiff, 
constituted the relation of “ bailor and bailee.” . There can be 
no doubt about that. His Honor further instructed the jury 
that a bailee is not allowed to dispute the title of his bailor 
and set up title in himself. This is familiar learning. The 
matter is too plain for discussion. 

No error. 


Prr Curiam. Judgment affirmed. 
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Upon an indictment for burglary, the confessions of the prisoner volun- 
tarily made, are competent evidence, even if made without the con- 
sent of counsel; but if the counsel, without objection, allow the State 
to introduce a part of a conversation in evidence, he has no right to 
exclude either a part, or the whole of such conversation afterwards. 


The fact that a witness sat upon the grand jury, which found the bill of 
indictment, as chairman, does not render him an incompetent witness 
upon the trial of the prisoner for burglary, especially when such wit- 
ness did not vote for the bill. 


Where upon an indictment for burglary, it was in evidence that the prose- 
cutor discovered in the morning between daylight and sunrise, that 
his house had been broken into; and the house was situated on a public 
street in the town of F, and a box and chair had been so arranged as 
to form steps, which enabled the party breaking to reach the window, 
&c.: Held, that there was evidence, from which, the jury might infer 
that the breaking and entry was done in the night time. 


When an offence is made of a higher nature by statute, than it was at 
common law, the indictment must conclude against the statute; but 
if the punishment is less, or the same, it need not so conclude. 


(State v. Davis, 63 N. C. Rep. 578; State v. Ratts, Ibid. 508, cited and 
approved. ) 


Inpicrment fur Burglary, tried before Buaton, J, at Jan- 
uary Term, 1875, Cumpertanp Superior Court. 

The following is the evidence in the case: 

Thomas J. Green, the prosecutor, was introduced as a wit- 
ness for the State, and testified: I am Captain of a steamboat 
plying between Fayetteville and Wilmington. On the night 
of the 11th of August, 1874, my dwelling house on Person 
street, in Fayetteville, was forcibly entered by prizing open 
the blinds of a window on the east side of my house. These 
blinds I had hooked myself the evening before, and left the 
sash up for air. On the next morning I noticed my axe lying 
on the ground under the window. <A goods box was also under 
the window and a chair beside it so as to form steps. I noticed 
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a slight impression or dent in the blinds, and signs of dirt as if 
from the axe. This was the sleeping room of my little 
daughter, aged twelve years, and of the nurse. The next 
morning I found these were the only window blinds open— 
they were pushed too, but the wrong one first, so as not to 
shut up tight. The rest of the windows were all closed and 
the doors were all locked. I had closed and fastened these 
windows myself before lying down. My own family, consist- 
ing of myself and wife and five children, were all at home 
We also had a guest with us that night, named Mrs. Carver 
I was the first one to rise next morning. I rose when it was 
clearly light, between daylight and sunrise. I lost my vest 
which I had hung up the night before in the passage at my 
bed room door, and with it my watch which I had left in my 
vest fob. I also missed my overcoat and $50 in currency. 
This money was in a memorandum book, which I had handed 
tomy wife the day before. JI found the book on the parlor 
mantle, but no money. The watch was a fine gold lever watch, 
with thick hunting case. It was of the make of S. J. Tobias 
& Co., Liverpool, No. 32,398 ; on one side a landscape was en- 
graved and on the other a sportsman in the act of shooting a 
deer. The hands were large steel hands, unusually large, 
which I had put on specially to see at night. The watch cost 
$180, and was 18 carats fine. My kitchen was connected with 
my dwelling, forming an L, and is sixteen feet from my dwell- 
ing. It was entered that same night, The nails over the 
window sash were broken and the sash was taken out. I think 
I would recognize my vest, (a vest was then shown to the 
witness.) This is my vest which my watch was in. I found 
this vest in a trunk at the prisoner’s house, on the 11th or 12th 
of December last. The trunk was locked, the key could not 
be got, and the officer broke open the trunk, the prisoner not 
being present. We found in the trunk this vest ; there were 
alsoin it an old coat and pants. We saw another trunk there, 
the key to which we found; it contained the regular clothing 
of the prisoner. I certainly recognize this vest as the one 
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which contained my watch. I had the prisoner, Robert Me- 
Donald, arrested by an officer acting under a State’s warrant, at 
a house four miles from Fayetteville. I had a conversation 
with the prisoner on our way to town. 

The State’s counsel proposed to give this conversation in 
evidence. The counsel for the prisoner objected, and there- 
upon in reply to questions asked him, the witness answered as 
follows: The prisoner seemed anxious to communicate. I 
made no threats, but spoke mildly to him and used no harsh 
words. ‘The prisoner’s counsel then remarked, “ It appears no 
threats were used and that the statement was voluntarily 
made, the objection is withdrawn.” 

The witness then further testified: The prisoner then stated 
that he bought this vest, a bucket of butter and a piece of 
cheese, weighing five or six pounds, on Friday night, the 4th 
of December last, between ten and eleven o’clock at night, of 
a colored man named William Richardson. I asked if this 
was all he bought. He answered, “yes.” I asked,, “ Robert, 
did you ever have my watch?” He answered, “ Not as I know 
of, I sold a watch for William Richardson in September last.” 
He then described my watch nearly as accurately as a jeweller 
would have done it, except the number. I think the prisoner 
knew my watch, he had seen it time and time again. He had 
been with me on my boat from 1870, off and on. His name is 
on my pay roll from that time, at intervals. I asked Robert, 
“ What did you get for the watch?” 

Here the prisoner’s counsel renewed the objection to the 
admission of the conversation, on the ground that the prisoner 
was under arrest on a criminal charge, was then actually in the 
custody of the officer, and was not uotified that his answer 
would be used against him as was admitted by the witness. 
Upon this ground the counsel for the prisoner moved the Court 
to exclude the whole conversation, both that which was already 
in evidence, and that which follows. 

His Honor-ruled that the State was entitled to introduce the 
whole of the conversation on that occasion, in evidence espe- 
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cially after a part of thesame had been given in evidence upon 
a withdrawal of objection by the prisoner’s counsel. To this 
ruling of his Honor the prisoner excepted. 

The witness then further testified : 

He answered, “ Twenty dollars.” I asked, “To whom did 
you sell it?’ Ife answered, “To the captain of a vessel.” I 
asked if he knew his name; he replied that he did not. I 
asked if he could tell me where the vessel was lying. Le 
answered, “ At or near the old New York steamship wharf, in 
Wilmington.” This is a wharf near against the wharf of 
Worth & Worth. I said “ Itobert, it could not have been pos- 
sible you sold that watch for $20?’ Ile said, “Yessir.” I 
said, ** Did you know it was a gold watch?’ Ile said he did 
not know it, but thought it was, that Richardson told him if he 
could get $20 for it to sell it; that it was a galvanized watch; 
he had won it gambling. I asked, “ Robert, are you telling 
me the truth? that was a fine gold watch, and I prized it 
highly. It was a present; can’t you put me in the way of re- 
covering it?” Ie said, “ Captain, I sold it.’ The prisoner 
lived about a mile from me. I saw him here about election 
time in August, a few days before. Ile worked about the river. 
The pay of a deck hand is $16.50 per month. 

Upon cross examination the witness testified as follows: 

The prisoner worked for me last Spriug, (1874,) a short 
while. He worked for me some every year since 1870. He 
had not worked for me regularly for the last two years. He 
worked more for mein 1871. William Richardson, the col- 
ored man to whom the prisoner referred, has worked for me 
regularly for the last two yeare; he has not lost ten days. 
When my boat would come up the river, I usually sent some 
of the hands, when there was nothing else to do, to my house 
to saw wood. Richardson was up at Fayetteville the night my 
house was robbed. He frequently chopped wood at my house. 
He claimed to stay at Allen Harris’, near the flour warehouse, 
one hundred yards from my house. I had Richardson arrested 
and putin jail for this same charge. The prisoner was ar- 
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rested first, and on the same evening [ had Richardson arrested. 
All J had against Itichardson was the prisoner’s statement. 
Goth were put in jail. I had before this caused the arrest of 
two other men, Abram Williams and Adam Jessup, who were 
both discharged. William Richardson was used as a witness. 
I had twelve boat hands under ine. I carried the watch before 
the war. Wichardson lad as good a chance to see my watch 
as the prisoner. I have stood with this watch in my hand, 
timeing boat hands in rolling barrels. J would not swear the 
prisoner ever saw the hands of the watch, or the engraving of 
the hunter on the case. I have never seen my watch since it 
was stolen. I did not see the vet from the time it was taken, 
on the lith of August, at night, until I saw it in the prisoner’s 
house, two weeks after the 4th of December, on Friday. I 
did not tell the prisoner what he was arrested for. I did not 
tell him I had got my vest. Le told me, without hesitation, 
about his getting the things from Richardson. Richardson 
was in town the night my house and kitchen were robbed, and 
the next day. 

Upon re-direct examination the witness testified: The pris- 
oner said the butter was in atin package, sealed up like a paint 
can. L asked, “What did you do with that package?” He 
said, ‘* We used a part and I earried the balance to my sister 
the day before.” This conversation ocenrred the day of his 
arrest on a Friday, two weeks after the 4th December, 1874, 
being the 18th of the month. I did not lose cheese and butter 
on the occasion of my house being entered on the night of the 
1ith of August, but on a subsequent occasion when my house 
was entered again by some one. The prisoner described the 
watch as having a white face, large steel hands and ordinary 
chain worn smooth. 

Capt. Oldham was introduced as a witness on behalf of the 
State, and testified as follows: I know the prisoner, I saw 
him in Wilmington on the 12th of September last, on board 
of a vessel run by Captain Lyons, lying at Lippitt’s wharf. I 
then saw in the hands of the prisoner on board the vessel a 
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doubled cased watch with a landscape engraved on one side, 
and on the other a hynter, a deer, and adog. It had a white 
face and large steel hands; its number was 32,398. I made a 
memorandum at the time. I asked the prisoner his object in 
selling. Hesaid he was then away from home, without money, 
and sick, and wanted money to get home with, and that he 
lived in Charleston; that he would take $75 for it, but would 
prefer to pawn it for $20, as he had owned it a long time, and 
hated to part with it. TI asked what guarantee he would give 
that the watch would not be called for. He answered that he 
had owned the watch a long time, and swinging it around his 
head said, he would not be afraid to show it in any city. I 
asked him to give me the names of some people living in 
Charleston. He mentioned some names. I did not know 
them. I knew such names in Wilmington. I am not ac- 
quainted in Charleston. When I went up to him, he had the 
watch and chain both in his pocket ont of sight. I went to 
question him in consequence of information I had received. I 
afterwards, during the same day, searched the wharf for the 
prisoner, and could not find him. fearch was also made by 
detectives, but we did not find him. 

Upon cross examination, the witness testified: 1 never saw 
the prisoner before the 12th of September last. I took down 
the number of the watch. A man came to me and asked me 
to goand look at the watch. It was Capt. Lyons of the schooner. 
I told the prisoner that $75 was more than I would give for 
the watch. Capt. Lyons was on board the vessel when I got 
there. So was the prisoner. I told Capt. Lyons I had come 
to see the watch, and he pointed out the prisoner tome. I[ 
went up to the prisoner, and asked to see the watch he wanted 
to sell. I donot know whether Capt. Lyons bought the watch. 
I left the prisoner on board. I was thera some fifteen minutes. 
I did not search any house in Wilmington for the prisoner. I 
did not take down the name of the maker of the watch. 

William Richardson, a witness for the State, testified as fol- 
lows: [ have been working for Capt. Green for three years. I 
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never sold a vest, or butter, or cheese to Robert McDonald. I 
never gave him a watch to sell. 

Upon cross-examination the witness testified: I live below 
the flour warehouse. I work for Capt. Green on the boat, and 
sometimes cut wood for him at his house. I came up the 
river the morning of that night on the boat with Capt. Green. 
That night I was out between 11 and 12 o’clock. There was 
a little festival going on in town that night. I went there and 
got home 11 or 12 o’clock. This was the night of the last 
robbing. On the night of the first robbing there was a pro- 
cession in Fayetteville, and it was a raining. Iwas in the 
street awhile burning barrels. I was at Capt. Green’s next 
morning about 7 «clock. Ilived one hundred yards off. I 
had heard up the street about the robbing and [ went in to 
see and look about. I saw they had robbed the house. I was 
arrested by the deputy sheriff the same day the prisoner was, 
while J was work on the boat. I proved where I was. Ned 
Gilmore was one of my witnesses. Julius Evans and Sam 
Jones proved where I was. They were examined by Squire 
Whitehead. The prisoner did not get any of the things from 
me. I know Capt. Green’s watch because it was a watch he 
had along time and I saw it so often. He pulled it out so 
often when I worked under him. It had a white face and 
the largest steel hands I ever saw on a watch. It was a 
double case gold watch. I never had hold of it. It had a 
heavy gold or plated chain. I have vests, (the witness had on 
no vest at the time.’ I never sold any to the prisoner. I came 
from Bladen county and formerly belonged to Dr. Richardson. 
I used to run on the railroad train, but my partner got his arm 
cut off and I quit. His name was Wash. Chapman. We were 
train hands. 

Upon re-direct examination the witness testified: I asked 
the prisoner while we were in jail, why he had me put in jail 
for nothing? He said somebody like me brought the thing to 
him. The prisoner was not working on the boat when this 
happened. 
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Joseph A. Worth, a witness tor the State, testified: On one 
occasion after the prisoner was committed to jail by the Justice 
ot the Peace, I went to see him in company with the deputy 
sheriff and Captain Green, to get information about Captain 
Green’s watch. The prisoner was told he was not bound to 
answer, and that anything he said might be used against him. 
I asked him where he got the ten dollars in money he had 
sent his wife. 

The prisoner objected to the evidence of the witness, on the 
ground that he was a witness and also foreman of the grand 
jury that passed the bill which was now being tried. The 
counsel for the prisoner took the ground that he was on that 
account an incompetent witness, as presiding officer of the 
grand jury, he was, in effect, a judge and could not also bea 
witness in a case before him. The witness stated that he was fore- 
man of the grand jury and had been sworn as a witness and 
examined before the grand jury, but did not vote upon the 
bill. The rest of the grand jury were all present and voted 
aye on the bill. There was no dissenting voice. It was usual 
when there was any dissenting voice, to require a division. 
There was no dissenting voice and no division in this case. 
His Honor overruled the objection and the prisoner excepted. 

The witness then testified: The prisoner in reply to my 
question, said that he had carried $4.00 away from her with 
him and had earned the other six on the wharf in Wilming- 
ton. J asked him if he really did sell the watch to the Cap- 
tain of the vessel? He answered “ yes.” 

Upon cross-examination the witness testified: J was present 
at the trial before Squire Whitehead, the examining Justice. 
Both Richardson and the prisoner were charged. Gilmore 
was examined, but not asto an alzbz for Richardson. Julius 
Williame was there. Richardson was examined. 

Upon re-direct examination the witness testified: I have 
known the prisoner for several years. His means are limited, 
he is a laboring man and lives by work. 

23 
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Thomas J. Green was recalled by the State and testified: I 
think I know the general character of the witness William 
Richardson. His associates think well of him. I have never 
heard him accused of stealing. 

Upon cross-examination, the witness stated that he had 
Richardson arrested about this matter. 

The counsel for the prisoner asked the Court to charge 
the jury: 

1. That there is no evidence that the house of the prose- 
cutor, Captain Thomas J. Green, was broken and entered in 
the night time ; that in a charge of this nature ¢zme was a ma- 
terial circumstance to be established, and by direct and positive 
testimony, and not by mere inference. 

2. That the possession by the prisoner was not a recent pos- 
sessicn, so a8 to raise a presumption in law that the prisoner 
stole them. 

His Honor declined to give the first instruction prayed for 
and charged the jury in relation thereto as follows: 

“ That it was absolutely necessary for the State to prove to 
the entire satisfaction of the jury, that the breaking and enter- 
ing was done in the night time, that is, at a time when there 
was not day light enough to discern a man’s face in the yard. 
That it was competent to prove this, as well as other indict- 
ments of burglary, by circumstantial evidence. The effect of 
the evidence however must be so convincing on the minds of 
the jury, as the sworn evidence of a credible eye witness. The 
jury are not to jump at conclusions. In this case there is 
some evidence to be considered by the jury, that the breaking 
and entering was done in the night time. The circumstances 
detailed in the evidence, tending to show this, have been re- 
ferred to by the counsel on the part of the State, viz: the early 
hour when the discovery was made by Captain Green that his 
house had been entered and robbed, stating that he rose when 
it was cleverly light, between day-light'and sunrise, the pre- 
paration made for effecting the enterance, the getting together 
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under the window, the axe and box and chair, involving the 
expenditure of time in making these arrangements, the time 
taken in effecting the entrance and completing the robbery in 
the house, the situation of the house on a public street in Fay- 
etteville, involving exposure if the entrance had not been 
effected in the dark.” These circumstances were pressed 
upon their attention by the counsel to satisfy them that the 
breaking and entering was done in the night time. The State 
must satisfy the minds of the jury upon this point beyond a 
reasonable doubt, otherwise a conviction of burglary is out of 
the question. 

To this charge of his Honor the prisoner excepted. 

His Honor gave the second instruction prayed for, but added : 

“While the possession by the prisoner of the watch and 
vest, owing to the lapse of time since the loss, was not a recent 
possession, so as to raise a legal presumption of guilt, yet the 
fact of possession was a circumstance to be considered along 
with the other circumstances of the case, in determining the 
question whether the prisoner was guilty of the larceny. 
Whether those circumstances were proved and what weight 
they were entitled to, it was a question for the jury to say. 
Among these was the circumstance that the articles, the vest 
and watch, stolen from the house at the same time, are found 
in the possession of the prisoner; that one of the articles, the 
watch, was of a nature and value unsnited to the means and 
condition in life, of the prisoner; that he was contradicted by 
William Richardson, in his account as to how he came by these. 
articles. The conflicting character of his own statement in 
reference to the watch, made to Green and Oldham.” 

To the foregoing portion of his Honor’s charge, the prisoner. 
excepted, especially to his Honor’s including in the ennmera-~ 
tion of circumstances “that one of these articles, the watch, 
was of a nature and value unsuited to the means and condi- 
tion in life of the prisoner.” 

The jury returned a verdict of “guilty of burglary,” and 
thereupon the prisoner moved for a new trial. The motion 
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was overruled and the prisoner moved in arrest of judgment 
upon the ground : 

1. Because the indictment was concluded at common law, 
whereas it should have concluded “against the form of the 
statute.” 

2. Because the indictment charged that the breaking and 
entering was fur the purpose of committing a larceny ; whereas 
the offense of burglary consists in breaking and entering for 
the purpose of committing a known felony. 

The motion in arrest was overruled and judgment of death 
pronounced by the Court, from which judgment the prisoner 
appealed. 


W. L. McL. McKay and Guthrie, for the prisoner. 
Attorney General Hargrove, for the State. 


Bynum, J. None of the objections raised by the counsel 
of the prisoner are available to him. 

1. The confessions of the prisoner were voluntary and ad- 
missible, even without the consent of the counsel; but when 
the counsel withdrew his objections and allowed the greater 
part of the conversation between the witness and the prisoner 
to be given in evidence, he had no right, by removing the ob- 
jection, to exclude a part or the whole. State v. Davis, 62 
N. C. Rep., 578. 

2. We know of no rule of evidence which excluded the tes- 
timony of Worth because he was a grand juror, even if Le 
had acted as such in finding the bill. But when it appears 
that he declined to act or vote on the bill, because he was a 
witness, there is no ground of objection to his competency. 

3. The counsel for the prisoner asked the Court to instruct 
the jury that there was no evidence that the breaking was in 
the night time. This was properly refused, because there was 
much evidence given, going to show that the breaking and 
entry were in the night time. The evidence is set forth in 
the case, and we think it fully sustains the ruling of the Court; 
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and when the Court proceeded to charge the jury that they 
must be satisfied, beyond a reasonable doubt, that the breaking 
and entry were in the night time, it was then for them to say 
from the evidence how the matter was. 

4, The Court was asked to instruct the jury that the pos- 
session of the watch proved, was not such a recent possession 
as raised the presumption of Jaw, that the prisoner was the 
thief. This instruction was given, but the jury were told that 
this possession of the stolen article, was a fact which they 
might consider with the other facts, upon the question of his 
guilt. In this there was no error. 

5. The counsel moved in arrest of judgment, because the 
indictment coneluded at common law, when it should have 
concluded against the statute. 

This objection is disposed of by this Court in the case of the 
State v. fvatts, 63 N. C. Rep., 503. When the offence is made 
of a higher nature by statute than it was at common law, the 


indictment must conclude against the statute; but if the pun- 
ishment is lessened, it need not so conclude. In our case the 


offence of burglary is the same that it was at common law, and 
the punishment is neither greater or less than it was at com- 
mon law, but the same. The conclusion of the indictment 
was therefore proper. The other objections made in the re- 
cord have ro force in them, and were not insisted upon in this 
Court. 

There is no error. 


Per Curiam. Judgment affirmed. 
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EDMUND J. LILLY v. JAMES PETTEWAY and others. 


Where in an action upon a bill of exchange, it was in evidence that the 
defendant, the payee, had written ajletter to the plaintiff and holder 
of the bill, in which he said: ‘“*I have seen M, of the firm of P & M, 
the drawer of the bill, who says, that in a week or two the note you 
write me about, will be attended to; if not, please write me—do not 
bring suit; if they do not attend to it, I will make all satisfactory to 
you:” Held, that the letter contained no evidence that the defendant 
knew that this bill of exchange had not been presented at the time 
of writing the letter, and that therefore he was entitled to his dis- 
charge. 


If the endorser of a bill of exchange, with knowledge of the material 
facts which discharge him, promises to pay such bill, he is bound to 
do s0. 


‘This was a crvin Action to recover the value of a bill of ex- 
change, tried before Buxton, J, at Spring Term, 1875, of 
CumpBerianp Superior Court. 

The action was brought by the plaintiff as holder of the 
following bill of exchange: 


“ $875.00. 

Sixty days after date pay to the order of John Dawson 
eight hundred and seventy-five dollars value received, and 
charge to account of 

JAMES T. PETTEWAY. 
To Prerreway & Moore, 
Wilmington, N. C.” 
Endorsed, “JOHN DAWSON.” 


It was admitted that the bill was drawn by James T. Pette- 
way and accepted by the drawees, Petteway & Moore, and that 
it was endorsed by John Dawson, and that it had not been 
paid. 

The defendant, Dawson, insisted that the bill had not been 
duly presented and payment demanded of the acceptor, Pette- 
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way & Moore; and if there was a demand of payment anda 
refusal or failure to pay on the part of the acceptors, that there 
was not due notice given to defendant, Dawson, of such de- 
mand and refusal. 

The counsel of the defendant, Dawson, was permitted by 
the Court, during the progress of the trial, and in his absence, 
to amend the sworn answer of the defendant, so as to present 
the points of this defence distinctly. The Court also granted 
leave to the counsel for the plaintiff to amend the complaint, 
either then or afterward, in conformity with the faets of the 
case as proved. 

The plaintiff offered no evidence of the presentment of the 
bill to the acceptors for payment, nor of due notice to the en- 
dorser, John Dawson, of its non-payment; but read in evi- 
dence a letter of John Dawson to the plaintiff, relating to the 
paper in suit, of which letter the following is a copy: 


‘“Witmineton, Jan. 27th, 1871. 
M. E. J. Linty, 

My Dear Sir; In answer to yours of the 24th, received this 
morning, I have seen R. Moore, of Petteway & Moore, who 
says, in a week or two the note you write me about will be 
attended to; if not, please write me. Do not bring suit; if 
they do not attend to it I will make all satisfactory to you. I 
thought they had paid it to you long since. 

Yours very truly, 
(Signed) JOHN DAWSON.” 


No protest was attached to the bill. It was admitted that 
Petteway & Moore had gone into bankruptcy. The plaintiff 
insisted that this letter, being an unequivocal promise to pay 
the debt made after a default on the part of the plaintiff in 
presenting the bill to the acceptor and giving notice of the 
refusal to pay to the endorser, was not only a waiver of such 
default, but was evidence from which the jury might infer that 
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the promise of the defendant was made with knowledge of the 
laches of the holder, and that this dispensed with the necessity 
of proof of actual presentment and notice, and requested his 
Honor so io charge the jury. 

The defendant, Dawson, insisted : 

1. That this letter was a mere proposition on the part of the 
defendant. That it did not appear that it was accepted by the 
plaintiff. It does not amount to a promise to pay, and was not, 
therefore, a waiver of demand and notice, and that defendant 
was not liable, and requested his Honor so to instruct the jury. 

9. That if it was an absolute promise to pay, yet as at the 
time the letter was written, there had been no demand on and no 
refusal on the part of the acceptor to pay, the plaintiff at that 
time had no cause of action against the defendant, the promise 
was without consideration, and the plaintiff could not recover, 
and asked his Honor so to instruct the jury. 

3. There is no evidence that at the time the letter was writ- 
ten, the defendant had any knowledge that the plaintiff had 
failed to make demand of the acceptor for payment, and had 
failed to give notice to the defendant; and that if this letter 
amounted to an absolute promise to pay, being made without 
a knowledge of the facts and the laches of the holder, that the 
defendant Dawson was not liable, and requested his Honor so 
to instruct the jury. 

His Honor refused the instruction prayed for by the defen- 
dant, and charged the Jury: 

That ordinarily, in order to charge the endorser with lia- 
bility, it was necessary for the holder of a bill of exchange to 
prove a demand on the acceptor at maturity, and due notice, 
that is, reasonable notice, that such demand was ineffectual. 
An endorsee might, however, waive laches in the holder, in 
respect to the demand and notice, by a subsequent promise to 
pay, made with a knowledge of the circumstances, which, but 
for the promise, would discharge him. In the present case, 
there was no evidence of due demand and notice. There was: 
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evidence contained in the letter of John Dawson to the plain- 
tiff of a subsequent promise to pay, and it was apparent that 
when he wrote the letter, on the 27th of January, 1871, that 
John Dawson, the endorsee, knew whether he had received 
notice or not; that being a fact within his own knowledge. 
While there was no evidence of a demand upon the acceptor 
at maturity, still if the jury could reasonably gather from this 
letter that Dawson made the promise therein contained, after 
a knowledge of the fact that due demand had not been made, 
then plaintiff was entitled to a verdict. But if the jury could 
not reasonably so infer from this letter, then the plaintiff was 
not entitled to recover, and their verdict should be for the de- 
fendant, John Dawson. The burden of theproof is upon the 
plaintiff, and the evidence must preponderate in his favor be- 
fore he is entitled to a verdict. 

To the refusal of his Honor to charge the jury as requested,. 
and to the charge of his Honor as given to the jury the de- 
fendant, John Dawson, excepted. 

There was a verdict for the plaintiff, and thereupon the de 
fendant, John Dawson, moved the Court for a new trial. The 
motion was overruled, and the defendant appealed. 


Strange and W. McL. McKay, for the appellant. 
Merrimon, Fuller & Ashe, contra. 


Ropman, J. It is assumed as settled law: 

1. That if the holder of a bill of exchange fails to present 
it to the acceptor for payment at maturity, and if it be dishon- 
ored, fails to give due notice thereof’ to the endorser, he is dis- 
charged. This general rule of course has exceptions, which 
are not material in the present case. 

9. If the endorser, with knowledge of the material facts 
which discharge him, promises to pay the bill, he is bound to 
do so. It is admitted in the present case, that the bill was not 
duly presented for payment, and consequently that no notice 
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of presentment and dishonor was given to the endorser (the 
defendant). 

The plaintiff contends that there is evidence that defendant 
did promise to pay after he had knowledge of the facts mate- 
rial to his discharge, and that he is therefore bound. The only 
evidence of such promise and of such knowledge is found in 
the following letter from the defendant to the plaintiff : 


“ Witmineton, January 27, 1871. 


Mr, L. SJ. Lilly: 


My Dear Srr—In answer to yours of the 24th, received 
this morning, I have seen R. Moore, of Petteway & Moore, 
who says in a week or two the note you write me about will be 
attended to—if not, please write me—do not bring suit—if 
they do not attend to it, I will make all satisfactory to you. 1 
thought they had paid it to you long since. 

Yours very truly, 
JOHN DAWSON.” 


His Honor instructed the jury, in substance: 

(1.) That there was evidence contained in the letter of a 
promise to pay the plaintiff. In this we concur with his Honor. 
The words, “I will make all satisfactory to you,” admits of no 
other construction. It is not, as contended by defendant, a 
mere proposition to pay in case plaintiff will forbear suit, and 
requiring acceptance in order to make it binding on defendant. 
Nor was any new consideration necessary to the validity of 
the promise. The promise to pay did not create a new obliga- 
tion, which would require a new cuusideration, but merely 
waived a defence which the defendant had, and the antecedent 
liability was sufficient to suport this. 

(2.) “ That it was apparent, that when the defendant wrote 
the letter on the 27th of January, 1871, he knew whether he 
had received notice or not, that being a fact within his own 
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knowledge.” This expression must be taken to mean that de- 
fendant knew that he had not received notice. His Honor is 
supported in it by several cases, which we do not cite because 
they are cited in 1 Parsons on Bills and Notes, 603. But it is 
not necessarily true, inasmuch as notice may be given without 
personal service and consequently without personal knowledge. 
A man may be absent from home; the mail miscarry, &c. The 
question whether a defendant knows that notice has not been 
duly given to him is not, it seems to us, one to be assumed by 
the Court as necessarily to be inferred from his promise to pay 
the debt, but itis one proper to be left to the jury upon all 
the circumstances which may be in evidence in the case. We 
think his Honor erred in undertaking to decide this fact. In 
the view we take of the other question in the case, however, 
it is not material. 

(3.) “ While there was no evidence of a demand upon the 
acceptors at maturity, still if the jury could reasonably gather 
from this letter, that Dawson made the promise therein con- 
tained after a knowledge of the fact that due demand had not 
been made, then the plaintiff was entitled toa verdict. But 
if the jury could not reasonably so infer from this letter, then 
the plaintiff was not entitled to recover, and their verdict 
should be for the defendant. The burden of proof is upon the 
plaintiff,” &e. 

Hig Honor thus held that the letter contained evidence tend- 
ing to prove, and from which it might be reasonably inferred 
that the defendant had knowledge that the bill had not been 
presented for payment. We do not concur with his Honor in 
this. In what line is such evidence found. Of course it is 
not to be inferred from his promise to pay, because if so, a 
promise would be binding in every case. It is said the de- 
fendant saw Moore, one of the firm of acceptors, and it may 
be that Moore told him that the bill had been presented. But 
there is no evidence that Moore himself knew that the bill had 
not been presented. It might have been presented to his 
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partner, which though equivalent in effect for most purposes, 
would not be so to prove actual knowledge by Moore. But 
the most that can be said is, that it is posstble that Moore had 
the knowledge and communicated it to the defendant. If J 
were permitted to inquire into'the probabilities of the matter 
individually, I should thiuk it most probable that Moore did 
not communicate a knowledge of the want of presentation to 
the defendant. If on his applying to Moore to pay the bill, 
Moore had said te him, “The bill was never duly presented 
to us for payment; it is no concern of yours; you are dis- 
charged,” it seems to me that probably the defendant would 
not have written the letter promising payment. Others might 
think the probability to be the other way. But take it either 
way, the probability, it must be confessed, is of the most uncer- 
tain kind, giving no sure footho!d, and not rising above a con- 
jecture. Then the maxim comes in, that the burden of proof 
is on the party who affirms the fact; that is, on the plaintiff 
here, as he affirms the fact of knowledge. 

We are of opinion that there was no evidence that the de- 
fendant, when he wrote the letter, had knowledge that the bill 
had not been presented. 

I have omitted to refer to any authorities because they are 
all cited in 1 Parsons on Notes and Bille, 601 and notes. 

There is error in the Judgment below, which is reversed. 


Per Curiam. Venire de novo. 
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WM. R. PEPPER ». CEBURN L. HARRIS and A. W. SHAFFER. 


Where A and B purchased of C certain personal property by parol con- 
tract, and A executed a paper writing promising to pay C upon cer- 
tain conditions therein contained, and the amount A had to pay was 
left blank and never inserted in said writing: Held, that the said 
written contract was of no force on account of such blank; and that 
the Court below erred in ruling that C was put to his election, either 
to sue B upon his parol contract of purchase, or to sue A upon the 
written contract. 


This was a clvin Action, to recover the value of certain per- 
sonal property alleged by the plaintiff to have been sold by 
him to the defendants, tried before /zenry, J. at January 
(Special Term, 1875, of the Superior Court of Wax county. — 

The defendant, Shaffer, filed an answer denying his hability 
to the plaintiff. The defendant, Harris, fled an answer admit- 
ting that he had contracted to purchase of the plaintiff the 
property mentioned in the complaint, but averred that the 
contract was in writing and contained certain conditions prece- 
dent, which had not been performed by the plaintiff, and in- 
eisted that no cause of action had accrued against him. A 
copy of the writing referred to is annexed hereto, marked “A.” 

The plaintiff filed a replication alleging that the paper wri- 
ting referred to had been prepared as containing the contract 
between the parties, and that the conditions contained therein 
referred to certain liens existing, upon a tract of land in Hali- 
fax county, contracted to be seld by plaintiff to the defendants. 
The defendants had abandoned the contract of purchase of 
said lands and by reason thereof the conditions became of no 
importance to the deferdants, and the written contract had 
never been completed. 

The plaintiff further alieged that he had perfurmed the con- 
ditions, and that if he had not discharged the same, but was 
bound to perform the said conditions, the defendants had not 
been in any wise injured by their non-performarce. 

The plaintiff being introduced as a witness in bis own behalf 
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was proceeding to speak of the contract as a contract between 
himself and the defendants, when the counsel for the defen- 
dants interposed and asked the witness if the contract had 
been reduced to writing and was embodied in the paper 
marked “A,” which was then produced; except that the 
blank had not been filled with the amount representing the 
value of the property. Whereupon the defendants objected 
to plaintiff being allowed to give oral evidence of the contract 
except to fix the value of the property, and in support of their 
objection produced the paper “B,” of which a copy is annexed. 

The execution of this paper by the plaintiff was admitted, 
and to meet tl. objection of the defendants the plaintiff 
insisted : 

J. That paper “A” being an instrument under seal was in 
no sense a complete instrument until perfected by the proper 
ascertainment of the valne of the property, and an insertion of 
that value when ascertained, and that a delivery of such an 
instrument was conditional, and the sum of the value never 
having been inserted, the execution had never beer completed 
and the contract had not been in legal intendment reduced to 
writing. 

In thie connection the counsel for the plaintiff proposed to 
ask the witness, “if the paper “A” had been delivered to 
him by Harris as a complete instrument, or with an under- 
standing that it should thereafter be completed by the ascer- 
tainment and the insertion of the value of the property. 
The question was overruled by the Court on the ground that 
the witness had already answered it in the affirmative. To 
the ruling of his Honor the plaintiff excepted. 

2. That in any view of the case it was competent to show, 
that although the contract was taken in the name of Harris 
alone, the defendant, Shaffer, was equally concerned and liable, 
and that the defendant Harris was in fact acting in the matter 
as agent for the defendant Shaffer, as well as for himeelf. 

The Court sustained the defendants and held that the plain- 
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tiff should proceed against the defendant Uarris alone, upon 
the written contract, or against Shaffer upon the verbal con- 
tract, or he would instruct the jury “ that the contents of the 
paper “A” amounted to a variance between the allegations 
and the proof.” 

The plaintiff therenpon submitted to a non-suit and ap- 
pealed. 

The following is a copy of the paper writing referred to: 


&¢ A. 


Sratz or Norrn Caroxina, 
Wake county. 

For value received I promise to pay to William R. Pepper 
or order the sum of ——— dollars, when the said Pepper shall 
have made a full settlement and been discharged from all lia- 
bility on his certain official bond with J. B. Zollicoffer and as | 
his sureties as administrator of the estate of L. F. Smith: Pro- 
vided said settlement be made within twelve months from the 
date hereof, with the understanding, however, that in case any 
Hability other than such as has already been determined by 
judgment final, now of record in the State or United States 
court shall arise and be determined by the further judgment 
of said Court or either of them, and such liability shall not 
be met and be discharged by the said paper, then the same 
may be met and be discharged by me, and the sum so ex- 
pended shall be a credit upon and operate as a payment so far 
of the said sum of dollars. 

And it is the understanding of the parties and the true 
intent and meaning of these articles, that in case the said Wm. 
R. Pepper shall make said settlement and be legally dis- 
charged from all liability on said official bond within twelve 
months from the date hereof, that upon the exhibition of au- 
thentic proof of such settlement and legal discharge, and de- 
mand, then the said sum of —— dollars will be due and paya- 
ble. And in case said Pepper shall fail to make said settle- 
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ment within said twelve months as aforesaid, then thie obliga- 
tion shail be null and void. Given at Raleigh, N. C., this 12th 
January, 1872. 
3 C. L. HARRIS, [szat.] 
Witness: P. A. Nouan, 
Postscript. 

By the settlement and legal discharge, mentioned in the fore- 
going instrument, is meant and intended, the rendition by the 
said Pepper of his final account as the administrator of the 
said L. F. Smith to the proper Court, and the anditing of the 
said account by the proper officer, and such other proceedings 
as may be prescribed by law for final settlement and discharge 
from such trusts. 

C. L. HARRIS, [sear] 


“ B. 9 
Norru Caronina, 

Wake County. 

Whereas, I have agreed with C. L. Harris to sell him all the 
stock, tools, fixtures, crops, provisions, fodder, corn, horses, 
mules, plows, carts, boats and materials of every kind and sort 
in use or now employed or being on the plantation, known as 
the Pepper tract on Jones’ Island, in Roanoke river, near Gas. 
ton, and which plantation lies in Northampton county; the 
price to be ascertained after the crop grown on said plantation 
during the year 1871, shallzhave been honsed, by the opinion 
of one disinterested person, selected by the said C. L. Harris, 
and of one disinterested person, selected by me, and of one 
umpire, to be chosen by the said disinterested persons in case 
they should not agree. Now I hereby bind myself in consid- 
eration of the premises and of one dollar paid to me, to make 
such selection of one disinterested person whenever I shall be 
called upon by the said C. L. Harris so to do, to abide his de- 
eision or the decision of the umpire chosen as aforesaid, and 
to deliver the above enumerated property to the said C. L. 
Harris at the price ascertained as aforesaid, and to receipt to 
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the said C. L. Harris for the said price under the agreement 
entered into between ns by written articles, dated the —— day 
of ———, 1872. Witness my hand and seal, the 12th {day of 
January, 1872. 
W. R. PEPPER, [srat.] 
Witness: P, A. Noran. 


Under the ruling of his Honor, the plaintiff submitted to a 
judgment of non-snit and appealed. 


Moore & Gatling and Smith & Strong, for the appellant. 
Fowle and J. C. L. Harris, contra. 


Pearson, C. J. The action is for the value of certain per. 
sonal property sold by the plaintiff to the defendants. His 
Honor assumes that “the contract was made by Harris, as the 
agent of Shaffer, as well as for himself.” But he was of opinion 
that “the plaintiff shoul] proceed against Harris alone, upon 
the written contract ; or against Shaffer upon the alleged verbal 
contract.” In other words, he was of opinion that although 
Harris and Shaffer bought the property jointly, yet, inasmuch 
as Harris had executed paper A, that had the effect of making 
a severance; and the plaintiff was put to his election, either 
proceed against Harris, on paper A, or else proceed against 
Shaffer on the verbal contract, but you cannot proceed against 
them jointly. 

If paper A was not subject to the objection that it amounts 
to nothing, and has no legal effect because of the blank in re- 
spect to its most essential part; and to the further objection, 
that it makes no reference to the contract of sale, and is sense- 
less and unmeaning as a promise to pay, provided, the obli- 
gee will make a certain settlement ; and cannot be connected 
with the contract for the sale of the property, except by parol 
evidence, the opinion of his Honor would seem to be op- 
posed by the reasoning in Badham v. Drake, 9 Mason & Wels- 
by 79; Wylde v. Northern Railroad Company, 53 New York, 
156. But the fact that paper A is Llank, in respect to the 

24. 
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amount that Harris promises to pay, (to say nothing of the 
fact that it is senseless and unmeaning without the aid of parol 
evidence to connect it with the sale of the property.) and has 
no more legal effect than a blank piece of paper, makes it un- 
necessary for us to go into the learning upon the subject, as to 
the right of action against all, when a party has entered into 
a written undertaking, without disclosing the name of one 
jointly interested, and for whom he is acting as agent. 

Our case is, can the action of a vendor against two parties 
contracting jointly for the purchase of property, be obstructed 
by a blank prece of paper, so as to authorize the Court to put 
him to his election, sue one ou the blank paper, or else sue. 
the other upon the verbal contract ? 

There is error. Motion for new trial allowed. 


Per Curiam. Venire de novo. 


LEONARD M. LONG o. HENRY J. LONG and others. 


Where in a deed the land conveyed is described as follows: Beginning 
on the 5th corner of the last mentioned 300 acre survey,—running 
thence a direct line to the Ramsey ford, so, however, as to include the 
cleared part of Shingle island; the 5th corner, Ramsey ford and 
Shingle island are established points, and a direct line from the 5th 
corner to Ramsey ford will not touch Shingle island: Held, that a 
direct line from the 5th corner to Shingle Island, so as to include the 
cleared part thereof and thence to the ford, was the proper boundary 
of said land. | 


(The cases of Cherry v. Slade, 3 Murph. 82;2and Shultz v. Young, 3 Ired. 
885, cited and approved.) 


Crviz action, in the nature of Hjectment, tried before 
McKay, J., at Fall Term, 1874, Corumsus Superior Court. 


JUNE TERM, 1875. STL 


Lone v. Lona, et al, 


ee 


All the facts necessary to an understanding of the case are 
stated in the opinion of Justice SzTTie. 


Smith & Strong, for the appellants. 
Battle & Son, contra. 


Serrix, J. The question involved is one of boundary, aris- 
ing upon the following description in a deed: “ Beginning on 
5th corner of the last mentioned 300 acre survey, ranning 
thence a direct line to the Ramsey ford, s0 however as to in- 
clude the cleared part of the Shingle Island,” &e. 

The 5th corner, Ramsey’s ford, and the cleared part of 
Shingle Island furthest from the ford, are well known and es- 
tablished points. 

A direct line from the 5th corner to Ramsey’s ford will not 
touch any part of Shingle Island. How then can we run di- 
rect from the 5th corner to the ford, so as to include Shingle 
Island ? 

We think our decisions establish beyond doubt, that we shall 
go from the fifth corner in a direct line to Shingle Island, so as 
to include all the cleared part thereof, and thence to the ford. 
This construction comes nearer giving force to all parte of the 
description than any other that can be adopted, and is in con- 
sonance with the general principles of our decisions. Cherry v. 
Slade, 3 Murphy, 82; Sheltz v. Young, 3 Ired., 385. 

It is unnecessary to notice the other point made in the case, 
for it will be observed that this description is taken from the 
report of the jury which laid off the dower of the widow, 
Dorcas Gore, and hence her true line was the one now claimed 
by the plaintiff, who bought the land covered by the dower. 

We may add, however, that we see no error in the charge of 
his Honor on the second point. 

Judgment affirmed. Let this be certified, &. 


Perr Curiam. Judgment affirmed. 
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PETER H. SMITG and wife HATTIE », THE MECHANICS’ BUILD- 
ING AND LOAN ASSOCIATION. 


In a suit against a Buildidg and Loan Association to cancel a certain 
mortgage deed, made to secure the repayment of $1,366 advanced to 
the plaintiffs for the redemption of fifteen shares of stock therein, and 
in which an injunction is prayed, restraining the defendant from sell- 
ing the land conveyed in said mortgage, and against any further pro- 
ceedings thereunder: Jt ts error for the presiding Judge to vacate an 
order obtained at the commencement of the suit restraining further 
proceedings under said mortgage, end refusing to grant an injunction, 
when it appears from the admission of the defendant that the said 
mortgage covers too much, and is in violation of the Constitution and 
By-laws of the Association. 


Orvin Action, for an account and for the cancellation of a 
mortgage and praying for an injunetion, heard before his 
Honor, Judge /ver7, at Chambers in New Hanover county, 
on the 6th day of March, 1875. 

The following are the material facts relating to the qnestion 
raised at this stage of the proceedings and decided at this term 
of the Court: 

The plaintiff in September, 1869, subscribed for fifteen 
shares of stock in the defendant Association. On the 6th cf 
October following, he obtained, by way of loan as he alleges, 
from the Association the sum of $1,366, by having ten shares 
of his stock redeemed, (as it is technically expressed in the 
transaction of the Association,) at $91.60 per share, and five 
other shares redeemed at $90 per share. To secure the pay- 
ment of this amount of $1,366, he and the feme plaintiff, his 
wife, executed a mortgage to certain trustees, who afterwards 
assigned it to said Association, upon real estate in the city of 
Wilmington, worth $3,000. 

The defendant admits that the $1,366, the sym advanced to 
the plaintiff for the redemption of his fifteen shares of stock, 
which the said Association allege was no loan, but a sale, was 
secured in said mortgage to be repaid; charging, however, that 
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such condition was therein inserted through a mistake, and in 
violation of the Constitution and By-laws, and asking that 
the said mortgage be so reformed as to make it conform to the 
Constitution and By-laws. 

Among many other allegations, not relevant to the question 
argued and decided in this Court, the plaintiff states that he 
has already paid $1,755.31, a sum more than sufficient to pay 
off and discharge the said mortgage, with all the lawful interest 
thereon accrued. 

On the 12th of December, 1874, the plaintiff obtained from 
Chief Justice Prarson an order restraining the defendant As- 
sociation from selling the real estate conveyed in the mort- 
gage, as it had advertised to do, until the hearing of the cause 
before Judge McKoy, at Wilmington ; at the same time order- 
ing the defendant to appear at snch time and place as Judge 
Mokoy should appoint. In obedience to the order, the plaintiff 
and the defendant Association appeared before Judge Kerr 
at Chambers in New Hanover county, on the 6th day of 
March, 1875, when after argument, his Honor vacated the re- 
straining order and refused to grant the injunction prayed for, 
whereupon the plaintiffs appealed. 


Strange, London and French, for appellants. 

Smith d& Strong, with whom were Lowle and Batchelor 
contra, submitted the following argnment: 

The defendant was incorporated by an act ratified March 
26th, 1870, Private Laws of 1869-70, chap. 93, page 154. 
Section 2 of the act fixes the par value of stock at $200 per 
share, and limits them in number to 6,000 or less, and then 
provides: Tne corporation may, according to such rules and 
regulations to be provided in its by-laws, redeem or purchase 
the shares, or any number thereof, held by its stockholders, at 
such prices as may be agreed, andon payment of such price, 
may take from the stockholders a mortgage on real estate to 
secure the instalments remaining unpaid on the shares so re- 
deemed or purchased, together with interest at arate not ex- 
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ceeding 6 per cent. per annum on the par value of the same, 
and also all such fines and penalties as may be prescribed by 
the by-laws for the non-payment, punctually, of such instal- 
ment and interest, and such mortgage, and the debts secured 
thereby, shall be exempt from taxation, the property being 
taxed in the hands of the mortgagor. 

The defendant having paid a small sum in monthly instal- 
ments, redeems, that is, accepts a sum payable now in place of 
a larger sum accumulating under its operations and to be paid 
in the future. He thus anticipates what he would be entitled 
to as a shareholder upon the consummation of the purposes of 
the Association and when its profits will admit of a par pay- 
ment. It is in no sense a loan, and there is no contract for the 
repayment of the moneys received upon such sale or redemp- 
tion, and the stockholder’s obligation to continue his monthly 
payments remains unimpaired as before, except that he must 
pay at the rate of 6 per cent. per annum the monthly interest 
on the par value of the stock redeemed. This is expressly 
authorized by the charter in the section quoted. 

To secure these continuing obligations, the mortgage required 
and executed in conformity to the act, expressly recites that as 
a condition of the payment or redemption of his stock, such 
sharehoider must still “pay to the association monthly, and 
every month during its continuance, on the days appointed by 
the said association for such payment, one half of one per cent. 
on the ultimate or par value of the said shares so redeemed by 
way of interest ; and will “ pay regularly, on the days appointed 
by the said association for such payment, the monthly dues on 
the shares held by him in said association, whether the same 
be redeemed or not ;” and _ will “pay all such fines as may be 
incurred by any default on his part in making the payments 
aforesaid at the time aforesaid,” &e., &e. 

It further provides, “that in the event that default shall be 
made by him in the payments to be made as aforesaid, or any 
one of them for the space of three months, or in the other con- 
ditions, stipulations and requirements above cet forth, or either 
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of them, in conformity with the provisions of the constitution 
of said association, that then, and in that event, he or his legal 
representatives will cause to be paid to the parties of the second 
part, as trustees of said association, the sum of $252, with in- 
terest from the date of these presents.” 

The proviso declares the deed shall become void if the bar- 
gainor comply with “all terms, requirements and conditions 
on which said sum of $252 was advanced,” “orin the event 
of any default in complying with and performing the same, 
he shall “pay said stm of $252, with interest from the date 
hereof.” And in case of sale, the proceeds shall be applied to 
the payment of “the principal and interest of the sum ac- 
vanced,” and all costs and charges incident to said sale, and 
conveyance, and all fines and monthly dues then remaining 
unpaid,” and the surplus, if any, returned to the bargainor. 

It is thus plain that the sum advanced in redemption of stock 
is but an anticipation of a payment at par value, at a future 
uncertain time, and in no sense a loan; and it is accepted on 
the terms that the monthly investment and monthly interest 
‘on the sum constituting the par value of the stock, as well as 
‘fines, must continue to be paid thereafter as the consideration 
‘of such anticipated payment. 

If the provisions of the mortgage deed are carried ont, that 
money is never repaid, and the more rapidly the general fund 
is Increased by these means, the sooner will these monthly 
payments cease and the party be exonerated therefrom. 

That the transaction is not usurious, is manifest from the 
absence of any element of a loan, and is so understood and 
adjudicated in many cases. 

The members of a society raised a fund which was from 
time to time loaned to its inembers with legal interest, and 
such loans were put up to the bidder who would pay the largest 
sum for the Icen, in addition. Thisis not usury. Silver v. 
Barnes, 87 Erg. Com. Law Rep., 571. 

Similar asecciaticns to curs cxist in Ergland, and transac 
tiers of the kind ccmyplaircd cf in this ecticn have Leen Lel 
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valid. Burbidge v. Colton, 8 E. L. and Eq., 57; Seagrave v. 
Pope, 15 En. L. and Eq. Rep., 477; Plemming v. Self, 27 En. 
Law and Eq. Rep. 491; Mosely v. Baker, following the case 
preceding, at page 512. And in New York, Citizens Mutual 
Loan Association v. Webster, 25 Barbour, (N. Y.) 263; see 
also Lranklin Benefit Association v. Musk, 5 Dutchers (N. J.) 
Rep. 225; in Maryland, Shannon v. The Howard Mutual 
Benefit Association, 36 (Md.) Rep., 383; McCohen v. Colored 
Building Association of Hast Baltumore, 40 (Md.) Rep. 226. 

The provisions of this charter are in substance the same as 
those in the general law enacted in regard to Building Associa- 
tions. Bat. Rev. ch. 12. 

It is trne it was held usurious to effect a loan even in this 
way under the general law of Pennsylvania. But this decision 
was not an application of the general act forbidding usury to 
the transaction of an Association having not the special sanc- 
tion of law toitsacts. Rupfertv. Guttenburg, Building Asso- 
ciation, 8 Casey (Penn.) Rep. 465 ; but this decision was imme- 
diately corrected by a law authorizing such operations under 
which it is said, there are now some 400 of these Associations 
in the City of Philadelphia alone. The act was passed in 
1859, the decision made in 1858. 

The act of incorporation cures old objections to the opera. 
tions under a voluntary association, and such legislation is 
valid. Cooley Cons. Lim. 369, et. seq. defective appointment 
of trustee. Etheridge v. Vernoy, 71 N. ©. Rep. 184, and 
various cases remedying defects in jurisdiction of conrte. 

Thus an act curing defect in private examination of a feme 
covert, which would have made the deed inoperative was held 
valid. Watson v. Mercer, 8 Peters, Rep. 88. There is no 
ground laid for interference of the Court as whatever error 
may exist, there was absent every element of mala fides. 
Turner v. Navigation Company, 2 Der. Eq. 236. 

An error which would be corrected at the hearing will now 
be disregarded, and the case proceeded with as if corrected. 
Millsaps v. McCormick, T1 N.C. Rep. 531. 
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Prarson, C.J. The complaint alleges, among other things, 
that the mortgage deed secures the re-payment of $1,366, the 
sum advanced to plaintiff fur the redemption of his stock. The 
answer admits this fact, and admits further, that it was a viola- 
tion of the charter and by-laws of the Association to include 
this sum in the mortgage. It then alleges that the mortgage 
was so drawn by the mistake of the draftsman, and prays to 
have the deed reformed by making it conform to the constitn- 
tion and by-laws. 

His Honor, without disposing of the question of reforming 
the mortgage deed, refuses to grant the injunction. In other 
words, he vacates the restraining order, and permits the defen- 
dant to sell under a deed which, by the admission of the de-. 
fendant, covers too much, and is in violation of the charter and 
by-laws of the Association. 

There is error. Order reversed and cause remanded, to the 
end that an injunction issue, as prayed for in the complaint, 
and continued until further order, and to the end that the 
pleadings may be so amended as tu present an issue of fact to 
be tried by a jury, under instructions by the Court, to the ef- 
fect following : 

‘Was the mortgage deed mentioned in the pleadings drafted 
so as to include the sum paid to the plaintiff by the defendant, 
as the price of the redemption of his stock, by accident, mis- 
take or by ignorance of the draftsman? Or, was the mortgage 
deed, mentioned in the pleadings, drafted so as to include the 
sum paid by the plaintiff to the defendant as the price of the 
redemption of his stock, by design and on purpose and with 
the privity and knowledge of the defendant, and with a view 
to oppression and wrongful exaction ?” 

A verdict upon this issue will enable the Court to see 
whether the mortgage deed comes under the rules in regard 
to the correction and reforming deeds, or under the rules in 
regard to declaring deeds void for fraud and circumvention. 

The case may thus be disposed of upon the matter of the 
mortgage deed; but should the verdict be that the deed was 
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made to include too much, by accident, mistake or the igno- 
rance of the draftsman, and the deed be reformed, go as to con- 
form to the charter and by-laws, then the general question, 
which was argned with much earnestness: Are these Associa- 
tions a swindle and a means of deluding and cheating ignorant 
mechanics, which the Courts have power to suppress, as con- 
tended for by plaintiff’s counsel, or are these Associations dong 
jide, anda means of enabling poor mechanics to borrow money 
and pay it back by small monthly instalments, so as to ease 
and favor him, by fitting the payment of interest and dues to 
what may suit his convenience? And, in the second place, 
suppose the mechanic comes in, according to the charter and 
by-laws, and indirectly borrows money from the Association 
at the rate of 25 per centum, must he abide the consequencess 
or,in the face of the charter of the Association, have the 
Courts power to interfere? 

Upon this general question we are not now at liberty to ex- 
press an opinion. 

Error. Let this opinion be certified. Remanded. 


Per Curiam. Order reversed. 


C. W. OLDHAM and wife o, THE MECHANICS’ BUILDING AND 
LOAN ASSOCIATION. 


See the Syllabus in the preceding ease.) 


Civiz, action, for the cancellation of a mortgage and for an 
account, and also praying for an injunction, heard before Kerr, 
J., at Chambers in the county of New Hanover, on the 6th 
day of March, 1875. 

The facts in this case are substantially the same as in the 
case of Smith and wife v. The Mechanics Building & Loan 
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Association, (the same defendant,) and the same orders were 
made by his Honor, the presiding Judge. 

From the order, vacating the restraining the order and re- 
fusing to grant the injunction prayed for, the plaintiff appealed. 


Strange, London and French, for appellant. 
Smith & Strong, Lowle and Batchelor, contra. 


Prarson, C. J. Same opinion as in Smith v. Mechanics’ 
Building & Loan Association. 

Error, and judgment according to that opinion, which will 
be certified. 


Perr Curiam. Order reversed. 


WM. D. MAHN and wife » THE MECHANICS’ BUILDING AND 
LOAN ASSOCIATION. 


(The Syllabus in this case is the same as in the preceding case of Smith 
and wife v. The Mechanics? Building and Loan Association, page 372.) 


This was a CIVIL ACTION, similar to the two proceding against 
the same defendant, heard at the same time by his Honor, 
Kerr, J., at Chambers in the county of New Hanover. 

For the facts, and the orders made in the Court below, 
from which the plaintiff appealed—see the case of Smith and 
wife against the same defendant, ante page 372. 


Strange, London and French, for appellant. 
Smith & Strong, Lowle and Batchelor, contra, 
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Prarson, C. J. Same opinion as in Smith v. Mechanics’ 
Building & Loan Association. 

Error, and judgment according to that opinion, which will 
be certified. 


Perr Cori. Order reve.ised. 


WM. P. WETHERELL and wife MARY E., Executrix of A. M. GOR- 
MAN vo. MAXWELL J. GORMAN and others, and SIDNEY W. 
WHITAKER, 


The sale of land by a fiduciary, on the 4th April, 1865, for Confederate 
money, can scarcely be supported under any circumstances, against 
the interests of the beneficiaries. 

A bequest to a wife of all the testator’s property, after the payment of 
his just debts, ‘‘ for the benefit of her and my children, and that she 
shall hold the same as my executrix and guardian for their mutual 
benefit: Provided, That the principal shall not be used, unless the in- 
terest fails to meet their reasonable parts,” does not empower the wife 
to sell a part of the real estate left by said testator; and a sale of such 
portion by her will be set aside, and the purchaser reimbursed for 
what he paid, being at the same time charged with the rents and 
profits. | 

(Ransom v. Ransom, 63 N. C. Rep. 251; Moore v. Shields, 68 N. C. Rep. 
327, cited and approved.) 


SpecraL Proceepine, for the sale of real estate for assets, 
commenced in the Probate Court, and thence removed into 
the Superior Court of Waxez county, and tried at June Term, 
1875, before his Honor, Judge Watts. 

The feme plaintiff states that A. M. Gorman, her testator, 
died in 1865, leaving a last will, in which it is bequeathed and 
devised as follows : 

“JT desire that all the property I may possess, after the pay- 
ment of my just debts, in the case of my death, may be given 
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to my beloved wife, for the benefit of her and my children, 
and that she shall hold the same as my executrix and guardian 
for their mutual benefit: Provided, That the principal shall 
not be used, unless the interest fails to meet their reasonable 
part.” 

That she qualified as executrix at February Term, 1865, of 
Wake County Court, and took intu possession, personal pro- 
perty worth some four hundred dollars, which, together with 
the proceeds of the sale of certain real estate, was expended 
in the payment of her husband’s debts, and charges of admin- 
istration; and that there are now outstanding debts to the 
amount of $825. 

The executrix, plaintiff, further states, that on the 10th day 
of April], 1865, she, thinking she had a right under the said 
will of her husband, suld, or attempted to sell a certain house 
and lot belonging to the estate, to one Sidney W. Whita- 
ker, for $5,000, Confederate money; that Whitaker paid the 
Confederate money and entered upon the possession of the 
property, which he has kept ever since, claiming it in fee. 
That there is no other property except this lot, so sold to said 
Whitaker, from which the indebtedness of the estate can be 
paid. She therefore prays a sale of said lot for assets, &c. 

Whitaker, by leave of the Court, was permitted to defend, 
and alleged a bona fide sale to him of said lot by the said 
feme plaintiff, and that she, at the time of said sale, repre- 
sented that she had power to cell, under the will of her late 
husband, and that such sale was for the mutual benefit of her- 
self and children; that the property brought a-fair price, and 
that the said cxecutrix stated to him, that if he did not pur- 
chase the same, she would sel] to some oneelse. 

The defendant, Whitaker, also charged, that several years 
after the sale, that the said executrix had laid off to her certain 
real estate in the city of Raleigh, as her dower, and upon 
which she now lives; that the real estate, which she possesses 
as dower, is much more than suflicient to pay all the debts of 
her testator, and should be so applied. Said defendant claims, 
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that if the executrix did not apply the proceeds of the sale to 
him in the payment of debte, it was no fault of his; and that 
his estate is good against the said feme plaintiff, and that she 
will be held to have elected to take the lot sold to him, and is 
bound by her said election; and that she could not, after 
making him a deed for the same, take her dower in another 
portion, thereby dissenting from the will, so as to deprive the 
defendant of the land he had honestly purchased and paid for. 

In her replication to the foregoing answer, the feme plain- 
tiff offers to submit her accounts of the administration of her 
her husband’s estate, when requested to do so by the Court. 
She alleges that the money received for: the purchase of the 
said lot, was worihless and could not be used to pay debts; 
and admits that wien she sold said property, she thought she 
had a right to do so, but says, that since said sale, she has been 
informed of her mistake. She also admits that she has had 
allotted to her, her dower ; but contends, that in this proceding, 
she is representing the creditors of her deceased husband, and 
that her dower is not subject to their claims. She denies that 
the defendant Whitaker has any title to said lot, either as 
against her, or the creditors, or the other defendants, as she 
could not at the time of said sale, convey anytitle. She con- 
tends that the only question in this proceeding, is as to the 
title of the defendant to the land, she honestly attempted to 
sell him. 

The other defendants are minors; and the only heirs at Jaw 
of the testator, who answered formally by their guardian 
ad litem. 

His Honor, after argument, granted the prayer of the plain- 
tiff’s petition, and gave judgment that the Boree and lot be 
sold. 

From this judgment the defendant, Whitaker, appealed. 


Fowle, for appellant. 
Collins, with whom were Sinith & Strong, contra, filed the 
following brief: 
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1. Was title conveyed to Whitaker ? It is doubtful whether 
under the will, title was conveyed by the widow a devisee—— 
see will as set out in the statement ef the case. 

But, if under the will title was conveyed by the widow as 
devisee, it passed subjected to be divested on the insolvency of 
the estate becoming known. Rev. Code, chap. 46, eec. 61. 
Sale void. Badger v. Jones, 66 N. C. Rep., 305. Case al- 
most identical. 

As dowress the widow could convey no title before the as- 
signment of dower. Weallcamson v. Cox, 2 Bat. Dig., 1175 (4); 
Webb v. Boyle, 63 N. C. Rep., 271. 

2. Could executor, who 1s also widow, after sale to Whita- 
ker, dissent and take dower in other lands ? 

The law as laid down in the Rev. Code and the following 
decisions all show that she can. Rev. Code, chap. 46, sec. 62. 
Saving of dower. } Mitchener v. Atkinson, Phil. Eq., 23 5 
Ramsour v. Ramsour, 63 N. C. Rep., 241—widow, executor 
and devisee; Jfovre ex parte, 92 page, 6th line from top, 64 
N. ©. Rep., 90; Avery ex parte, 64 N. C. Rep., 118—widow, 
guardian and devisee. Hinton v. Whitehurst, 71 N.C. Rep. 
66—see opinion bottom of 67th page and MeAfee v. Bettis, 
72 N. C. Rep., 28. 

As to widow being in any way estopped by her declarations 
that she had a right to sell, or by her deed to Whitaker, see 
R. R. Co. v. Stration, 22 Eng. C. L. R., 219. Same principle 
laid down by our uwn Court in an old case and a recent one. 
Alston v. Hamlin, 2 Dev. & Bat, 115; Devries v. Haywood, 
64 N. C. Rep., 83. 


Pearson, J. The well prepared brief of the counsel for 
the plaintiff leaves us but little labor. 

The sale of land by a fiduciary on 4th April, 1865, for Con- 
federate money, could scarcely be supported under any circum- 
stances against the interests of the beneficiaries. Besides that, 
the will does not authorize the executrix to sell the land. The 
widow had the right to diseent from the will and take dower 
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and leave the debts of the estate a charge upon the lot in ques- 
tion. Ltansom v. ransom, 68 N.C.R., 231. 

There should be an order for the sale of the land as prayed 
for to pay debts, and there should be an account with Whita- 
ker reimbursing him the value of what he paid for the land 
and charging him with rents and profits. Jfoore v. Shields 
78 N.C. Rep., 327. 


There is no error. This will be certified, &e. 


PrR Curran. Judgment affirmed. 


J. D, NEAU ve. JACK BELLAMY, 


A, in consideration of the rent of a certain piece of land, verbally 
promised to pay B, the owner, two bales of cotton and to keep up the 
fences and the ditches cleaned out failing in this latter he was to 
pay as rent three bales of cotton; B agreed to furnish certain advances 
to A, which with the rent was to be paid before A could take in pos- 
session any of the crop: Held, that such agreement made A a cropper 
and not a tenant of B. 


Held further, that the verbal promise of B. to O & Co.. that he would be 
responsible for the advances furnished A, to a certain extent, was suf- 
ficient, and it was not such as required that it should be in writing. 


{Haywood v. Rogers, at this term cited and approved.) 


Civit action for the delivery of certain cotton, claimed as 
rent, tried before Watts, J., at the Spring Term, 1875, of the 
Superior Court of Nasu county. 

The following are the facts pertinent to the points raised 
and decided in this Court, as appear from the statement ac- 
companying the record. 

Early in the year 1872, the witness, John W. Davis, heard 
a statement of the bargain between the plaintiff, Neal, and one 
Isaac Taylor, the detendant’s intestate, in regard to the culti- 
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vation of a certain piece of land belonging to the plaintiff, for 
the said year of 1872. The contract was a verbal one, and the 
terms thereof, as the witness understood, were as follows: 
Taylor had rented a certain portion of Neal’s land, for two 
bales of cotton, Taylor agreeing to keep good fences around 
the cultivated land and to do the necessary ditching, including 
the keeping open and cleaned out the old ditches. If Taylor 
should fail to keep up good fences, and to clean out the ditches 
as agreed, Neal was to have three bales of cotton instead of 
two for the rent. 

Neal had agreed to make advances to Taylor, to the amount 
of one bale of cutten, tu assist him in making the crop. Tay- 
lor, the parties told the witness, agreed tliat Neal should have 
the crop, nutil the advancements and the rent cotton should 
be paid. 

Davis, the witness, further stated, that in June, 1872, he was 
at Neal’e huuse, when Taylor came in. Witness asked him, 
‘How is your crop?” To this, Taylor replied, “I have no 
crop ;” and when asked, “ Why not, had he not been tending 
a crop?’ he said, “ Yes, but it was Mr. Neal’s crop; I consider 
it belongs tou Mr. Neal until the contract is complied with.” 
He, Taylor, turther stated, that Neal was to hold the crop until 
the rent and the advances had been paid. 

Taylor did not do up the fences, nor clean out the ditches, 
nor do any work thereon. 

W. H. Fisher, another witness for the plaintiff, testified, that 
Neal, the plaintiff, was building a house for him in December, 
1871, and January, 1872; that during the time, Taylor came 
to the house where Neal was at work, and proposed to rent a 
piece of his land. Neal told him that he would rent him the 
land for that year (1872) for two bales of cotton, if he would 
clean ont the ditches and keep up good fences around the Jand ; 
but that if he did not do this, ne should charge him three 
bales. To these terms Taylor agreed. The contract was not 
in writing. 

Sometime after this, Taylor informed the witness that he 

25 
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was in debt to Neal, one bale of cotton fur supplies, which 
Neal had furnished him, and that these advances were to be 
paid out of the crop. This was several months after the con- 
tract had been made. This witness also corroborated the tes- 
timony of Davis in regard to what Taylor said about the 
ownership of the crop; and that he had heard Taylor speak of 
the contract and the crop in the same terms on several occa- 
sions. Taylor did not keep up good fences, nor clean out 
ditches ; he did no work on them at all. 

This witness further stated, that according to their verbal 
agreement, Neal was to hold the entire crop until he was sat- 
ished ; that Taylor was not to remove any part of the same. 
nor have any title thereto, until the said indebtedness had been 
paid. 

The following additional facts were admitted on the trial 
below, viz: | 

That during the year 1872, Neal advanced to Taylor the 
- sum of ten dollars and seventy cents, after the contract was 
made. 

That after said coniract, in the presence and with the con- 
sent of the plaintiff, and upon the faith of the plaintift’s verbal 
promise to see the same paid out of the crop, Taylor contracted 
an account with H. S. Odom & Co. for supplies, with which 
to cultivate his crop, to an amount not to exceed the value of 
one bale of cotton; which said account was charged on the 
books of Odom & Co. to “J. Taylor—J. D. Neal, security.” 
That the account amounts to the sum of $50.27, and has not 
yet been paid. That Odom & Co. now seek to hold the 
plaintiff responsible for said account ; and that Taylor, a short 
time before his death, admitted that he was indebted to the 
plaintiff one bale of cotton for advances. 

That Taylor died during the year 1872, after the crop was 
raised, but before it was gathered; and that the defendant 
qualified as administrator of his estate, took possession of the 
crop, and now refuses to deliver the same to the plaintiff, after 
demand. 
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That the sheriff of Nash county took into his possession 
four bales of cotton of the crop raised on the said land by 
Taylor during the year 1872, by virtue of the writ issued in 
this cause. That the sheriff re-delivered the said cotton to 
the defendant, upon his executing to him the bond required by 
law, with Thomas P. Braswell as surety. Since the commence- 
ment of this action, the defendant has paid the plaintiff two 
bales of cotton. 

Upon the foregoing statement of facts, his Honor held: 

(1.) That the agreement of Neal to answer for the debt of 
Taylor to H. #. Odom, &., not being in writing, could not 
be enforced in law. To this ruling the plaintiff. excepted. 

(2.) That the terms of the contract between Neal and Tay- 
lor, constituted Taylor a tenant and not a cropper; and there- 
fore the plaintii¥ conld not recover, as no title to the crop vested 
in him by virtue of the agreement. 

The plaintiff submitted to a non-suit and appealed. 

It was agreed by the counsel for the plaintiff and the de- 
fendant, that if the Supreme Court be of opinion, that there 
is error in the ruling of his Honcr, in regard to the effect of 
the contract, judgment may be entered against the defendant 
and his surety, Thomas P. Braswell, on the replevin bond, for 
the sum of $78.70, with interest from the 1st day of January, 
1873, and for costs. And if his Honor be in error also in re- 
gard to the liability of Neal for the debt of Taylor, contracted 
with Odom & Co., that the said debt, amounting to $50.27, 
shall be included in said judement, bearing interest from the 
time aforesaid—making the judgment against the defendant 
and in favor of the plaintiff, $128.97 and for costs. 

And if the Court shall be of opinion, that the plaintiif is 
not entitled to maintain this action, Judgment may be ren- 
dered against him and his surety for costs. 


Bunn & Williams, for appellant, submitted the following : 


I. The promise of plaintiff to Odem & Co., is not within. 
the statute of frauds. 
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1. Because the statute can only be pleaded by guarantor as 
defendant. When the plea can be made, it must be when action 
is brought to charge the promisor. Only promisor can invoke 
application of the statnte. Theunwritten contract is not void. 
Here defendant is debtor’s intestate. Brown on Statute of 
Frauds, sec. 185 ; Smith on Contracts, marg. p. 40. 

2. Because plaintiff was to hold the crop to pay the debt. 
Where fund or property, ont of which promisor is to pay, is in 
his hands, he becomes agent or trustee. Even when the fund 
is tu be received by promisor from debtor, statute does not ap- 
ply. Stanley v. Hendricks, 13 Ired., 86; Browne on Frauds, 
sections 177, 187, 206; Lmmerson v. Slaughter, 22 Howard, 
98; Fullam v. Adams, 37 Vermont, 391. 

8. Because, whether Taylor was tenant or cropper, it was 
for benefit of plaintiff that advances be made to Taylor. Neal’s 
promise was not collateral but original. He had personal in- 
terest. His object was to subserve pecuniary or business pur- 
pose of his own, 2. ¢.,get his land cultivated. Parson’s Con- 
tracts, vol. 3, part 2, chap. 5, pp. 24-25, (5th Ed.); Chitty 
Contracts, 202, 203; Roberts on Fraud, 232; Welson v. Boyn- 
ton, 3 Metcalf, 396; Walliams v. Leper, 3 Burr., 1886. 

II. The agreement made Taylor cropper. In whom the 
crop remains, depends 2 ald cases upon the contract. The 
separation must be made by him who is to hold the crop, and 
the crop vests in holder. If occupier holds, he is tenant. If 
landlord holds, occupier is cropper. Walston v. Bryan, 64 
N.C. Rep., 764. 

Agreement to pay rent may be qualified by any stipulation 
showing who is to have title. Verbal agreement that landlord 
is to have lien, is strong evidence of cropper. Where crop is 
to remain landlord’s, occupier not tenant. State v. Burwell, 
63 N.C. Rep., 661; Harriton v. Ricks, 70 N. C. Rep., 7. 

The word “rent” has no significance. Denton v. Strick- 
land, 3 Jon., 61; Taylor’s Landlord and Tenant. sections 18, 


104, 109. 
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Deacription of premises necessary in tenancy. Taylor's 
Landlord and Tenant, 110; Dingman v. Helly, 7 Ind., 717. 


Moore & Gatling, contra. 


Pearson, C.J. The dividing line between a tenant and a 
cropper is indistinct, and in many cases hard to run. 

In Rogers v. Haywood, at this term, we hold that when the 
crop is to be tha property of the owner of the land, that fixes 
the character of cropper, and not of tenant, upon the man who 
is to do the work. According to that principle, the contract 
in our case was not an executed onc, so as to make a term of 
years, and vest in Taylor an estate, and a right to bring eject- 
ment, or an action for land and damages, under C. C. P., but 
was an executory contract, by which Neal employed Taylor to 
work the land, and was to allow him, as wages, all he conld 
make over two bales of cotton, which the Jand was to draw, 
and one bale to pay for provisions, Wec., furnished, and one 
bale to secure the necessary work upon the fencing and ditches. 
Taylor, it seems, was a poor man, and Neal intended to “keep 
the reins in his own hands.” We think his Honor erred in 
holding that Taylor wasa tenant, and not a cropper. This is 
the second ruling of his Ilonor, as sct out in the case, but we 
dispose of it in the first instance, because it materially affects 
his ruling upon the other issue. 

We have this case: Neal, at the request of Taylor, says to 
Odom & Co., “ Taylor is working for me, the crop he makesis — 
mine, but I am to allow him all that is over two bales, &e.,” (as 
set out above). “I will see that vou are paid ont of his part 
of the crop, for any provisions you may furnish him, to enable 
him to make the crop.” To this Odom & Co. assent, and 
furnish provisions in pursuance thereto. Lis Honor was of 
opinion that this is a promise to answer for the debt or de- 
fault of an other, and must be in writing under the statute. 
We take a different view of the matter, and consider its legal 
effect to be, a verbal order by Taylor or Neal, to pay Odom & 
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Co. for the provisions that might be furnished, out of Taylor’s 
part of the crop. This order is accepted by Neal, all of the 
parties being present, and it is afterwards acted on, Odom & 
Co. looking to Neal as the acceptor of a verbal order in their 
favor. 

This was all fair and above board, and no statute was re- 
quired to prevent fraud and perjury. Taylor, as a cropper, 
had no right to any part of the crop, until it was delivered to 
him by Neal, after deducting rent, &c., yet Taylor was obliged 
to have something to live on, while he was working for Neal. 
So the understanding between Neal, Taylor and Odom & Co., 
was exactly what might have been expected under the circum- 
stances, which establish the relation of a cropper, and there 
was no more use for it to be in writing, than for any other ver- 
bal arrangement, which the interest and convenience of parties 
induce them to make, withont taking the trouble to draw 
writings. 

Error. Judgment reversed, and judgment for plaintiff ac- 
cording to agreement in the case sent as part of the record. 


Prr Curiam. Judgment accordingly. 
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JAMES M. HOWELL v. DAVID C. REAMS, Adm’r. of JOHN P. 
REAMS, deceased. 


A co-surety, who pays the bond debt for which the other surety is 
equally bound, shall be deemed a bond creditor, in the administra- 
tion of the estate of the deceased co-surety, 


When a plaintiff, a co-surety, discharged the bond debt, for the payment 
of which the defendant’s intestate was equally bound, he becomes a 
bond creditor as to the assets of the intestate; and when pending an 
action for contribution, the administrator paid off the bonds volunta- 
rily, of equal dignity with said surety debt, having previously paid 
an open account, he committed a devastavit to the extent of the plain- 
tiff’s claim for contribution, such claim being for a. sum smaller than 
the bonds so preferred and the open account. 


(Hall v. Gully, 4. Tred. 345; Drake, Adm’r. v. Coltraine, Adm’r., Busb, 
300, cited and approved.) 


This was a crviL action, for contribution by one co-surety 
against the adininistrator of another co-surety, tried upon 
exceptions to the report of a referee, by his Honor, Judge 

Watts, at the Fall Term, 1874, of Granvirix Superior Court. 

This suit was commenced by the plaintiff in 1868; at Fall 
Term, 1872, it was referred ; and at the ensuing Spring Term, 
1873, the report of the referee was filed, to which the plaintiff 
filed numerous exceptions. Upon the hearing, his Honor 
overruled the exceptions and gave judgment for the defendant. 
From this judgment, the plaintiff appealed. 

All the facts pertinent to the points decided, together with 
the exceptions noticed, are fully set out in the opinion of the 
Court. 


Edwards and Batehelor, for appellant. 
No counsel contra in this Court. 


Bynum, J. In the year 1860, James Howell and Jobn 
Reams, became the sureties of William Keams, on a bond 
payable to Thomas Raney, which bond was afterwards assigned 
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to one Harris. John Reams, the principal obliger, died in 
1866, and in the same year letters of administration upon his 
estate, were granted to David Reams, the defendant. In 1867, 
an action was brought upon the bond and judgment was re- 
covered against William Reams, the principal, and Howell one 
of the sureties, a nol. pros. having been entered as to the 
administrator of the other surety. 

William Reams the principal in the bond and judgment, 
was then and still is, insolvent, and Howell the surety paid the 
judgment, and after demand made in 1868, instituted this 
action against the administrator of the co-surety, for contri- 
bution. 

Prior to the beginning of this action, the said administrator 
paid open accounts against his intestate to the amount of $168 ; 
and pending this action, he paid a bond debt of $725 to J. M. 
Reams, and another of $625 to N. A. Reams. A reference 
was had to take an account of the administration of the de- 
fendant, and the foregoing facts appear from the report of the 
referee, and are n: controverted by the defendant. Many 
exceptions to the rcport were taken by the plaintiff, but in our 
view of the case, it is only necessary to notice the 6th, 7th and 
13th exceptions, which embrace, respectively, the payment of 
the open account and the two bonds before mentioned. The 
administration was prior to 1869, and is governed by the pre- 
existing law. It is clear, therefore, that the administrator com- 
mitted a devastavit in paying the open accounts in preference 
to the bond debts, when the assets were insufficient to pay 
both classes of debts, provided the claim sued for in this action, 
has the dignity of a bond debt in the administration of the 
assets of the estate. It is equally clear that pending this 
action, the administrator defendant, had no right to make a 
voluntary payment of the two bonds, if the claim sued for is 
of equal dignity with the bonds. Hall v. Gully, 4 Ired. 345. 

It is provided by the statute of 1828, sec. 4, ch. 110, Bat. 
Rev. “that when a surety, or his representative shall pay the 
debt of his deceased principal, the claim thus accruing shall 
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have such priority in the administration of the assets of the 
principal, as had the debt before its payment.” In construing 
this statute, it-was held by the Court to fall equally within its 
words and the evil which it was intended to remedy, whether 
the payment be made before or after the death of the principal. 
Drake, Adm’r. v. Coltraine, adm’r. 1 Busb. 300. So itis but 
a legitimate application of that construction of the statute, to 
hold as we do in this case, that the co-surety who pays the 
bond debt for which the other is equally bound, shall be deemed 
a bond ereditor, in the administration of the estate of the de- 
ceased co-surety. The same bond which makes them the bond 
debtors of the obligee, by force of the statute, binds them 
mutually to contribution. In carrying ont the beneficial pur- 
poses of the statute, there can be no reason why they should 
not occupy the same relation to each other, that they do to the 
principal, instead of becoming by the same act of payment, the 
bond creditors of the principal, and only the simple contract 
creditors of each other. 

When the plaintiff discharged the bond debt for the pay- 
ment of which he was jointly bound with the defendants’ 
intestate, he became a bond creditor as to his assets ; and when 
pending this action for contribution, the defendant paid off 
these two bonds, voluntarily, he committed a devastavit to the 
extent of the plaintiffs claim of contribution, as the claim is 
for a smaller sum than the bonds so preferred and the open 
account. The 6th, 7th and 13th exccptions of the plaintiff 
should have been allowed, and as their allowance will cover 
the amount sued for, it is unnecessary to notice the other 
exceptions. — 

It is referred to the Clerk of this Court to reform the report 
in accordance with this opinion, and judgment will be entered 
in favor of the plaintiff. Error. 


Pr Curiam. Judgment reversed. 
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A defendant, who has been brought into Court on criminal process, and 
dischared from arrest under the same on bail, is net privileged from 
being arrested on civil process immediately afterwards, during the 
sitting of the Court and before he leaves the Court room. 

An order of arrest in a suit for libel, does not violate section 16 of our 
Bill of rights, and is legal. 


(The case of Dellinger v. Tweed, 66 N. C. Rep. 206, cited, commented 
on, and approved.) 


This was a Motion by the defendant, to vacate an order of 
arrest granted in 4 cIvIL Action brought by plaintiff against de- 
fendant for libel, returnable to Spring Term of ALamancz Sn- 
perior Court, and heard before Herr, J., at Chambers, during 
the Fall Term, 1874, of the Superior Court of Guilford county. 

The defendant first moved his Honor to vacate his order for 
the arrest, and to discharge him from custody, on the ground 
that he was privileged from arrest. 

The facts as found by his Honor, ype hearing this motion 
are as follows, to-wit: 

On Monday of the Fall Term, 1874, of Guilford Superior 
Court, his Honor, upon the affidavit of the plaintiff, as prose- 
entor, issued » bench warrant, commanding the arrest of the de- 
fendant, and that he be brought before him at the Court House 
in Greensboro’, on Wednesday of said term, to answer the 
criminal charge of libel, published in Guilford and also in 
Alamance counties. On Wednesday, the sheriff of Alamance, — 
in obedience to the order, produced the defendant before his 
Honor in open Court, for an examination into the charge made 
against him. The defendant waived an examination as to the 
facts and submitted to be bound over to Court to answer, &e. 
His Honor ordered the defendant into the custody of the 
sheriff of Guilford, until he should enter into a recognizance 
in the sum of one thousand dollars, with good and sufficient 
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sureties, conditioned for his appearance at the next term o 
said Court, and in like manner, for his appearance at the 
Spring Term, 1875, of Alamance Superior Court. 

Before the required recognizances were given, the Court took 
a recess, and npon the meeting again, the recognizances were 
given, and the defendant, by order of his Honor, was dis- 
charged. At the time, the defendant was in custody, in the 
bar of the Court. 

As soon as the defendant was discharged, the sheriff of Guil- 
ford county sat down by him in the bar, and served upon him 
a summons in this civil action of the plaintiff, and also a copy 
of the order of arrest therein, made out and signed by the 
clerk of Guilford; Superior Court; and under said warrant of 
arrest, which had been issued by his Honor, the presiding 
Judge, the sheriff held the defendant in custody. 

The defendant moved to vacate the order of arrest and to 
be discharged therefrom, continuing in custody until Saturday 
night, at which time he gave bail. On the ensuing Monday 
the motion was heard by his Honor, and refused, whereupon 
the defendant appealed. 


Seott & Caldwell, and Merrimon, fuller & Ashe, for ap- 
pellant. 
Gilmer and J. T. Morehead, contra. 


Ropman, J. Two questions of some importance are pre- 
sented by the record in this case: 

1. Was the defendant privileged at the time of his arrest? 
The authorities which have been found on this point are very 
few, but they are very respectable and we consider them de- 
cisive. They establish a distinction between parties who are 
attending Court prosecuting civil actions and persons who 
have been brought into Court on criminal process and have 
been discharged from arrest under it. 

In Hare v. Hyde, 16 Adol. and Ellis., et, seg. 804, (71 E. C, 
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LL. Rep. 373,) the defendant Hyde had been tried for embezzle- 
ment and acquitted and discharged. Immediately afterwards 
and before leaving the Court room, and whilst the Court was 
still sitting, he was arrested on aca. sa. On the hearing ofa 
motion for his discharge, Lord Campseni, C. J., said: “I am 
of opinion that the defendant had no privilege in respect of hie 
having been tried and acquitted and ordered to be discharged. 
He was after that, in the same position as any other of the c7r- 
cumstantes in Court. The ¢ases show that an acquitted pris- 
oner has no privilege redeundo ; and it follows that while re- 
maining as a spectator, he haa no privilege more than any one 
else.” This rule must equally apply to a prisoner not acquit- 
ted but discharged from arrest on bail. There may not be any 
very etrong reason for the distinction above stated. That 
which is suggested is, that parties in civil actions appear in 
Court voluntarily, and should be encouraged to appear, by im- 
munity from arrest; whereas defendants in criminal actions 
appear involuntarily, and need not be encouraged. Perhaps 
‘another reason may be the probable difficulty of finding per- 
sons of the class of those who are most generally arrested for 
crime. But whatever the reason may be, as the rule is not 
apparently unreasonable or oppressive, we feel bound to abide 
by the law as we find it to have been heretofore declared. 

In the case cited, as in the case before us, the defendant was 
arrested during the sitting and in the presence of the Conrt. 
it was held that the prisoner was not thereby necessarily en- 
titled to his discharge ; that’ the Court might, in some cases, 
order his discharge, and might treat the arrest as a contempt ; 
‘but if that Court did not think proper ao to treat it, no other 
‘Court would do so on the application of the prisoner. See 
also Goodwyn v. London, 1 Ad. & El., 378 (28 E. C. Rep., 106.) 

2. It is contended that an arrest in an action for a libel, is 
in violation of section 16, of the Bill of Rights of this State, 
évhich says “there shall be no imprisonment for debt in this 
State, except in cases of fraud.” The argument is this. The 


JUNE TERM, 1875. 397 


i ES FT a 


MOORE 0. GREEN. 
moment a judgment shall be obtained, the claim for damages 
is converted into a debt; the person of the defendant is there- 
upon liberated, and his bail discharged. For what purpose 
then require bail, who are to be discharged at the first moment 
when their liability can be of any value? It is an oppression 
to the defendant and of no possible benefit to the plaintiff. 
Dellinger v. Tweed, 66 N. C. Rep., 206, is cited as the au- 
thority for the proposition that the cleim for damages Is von- 
verted into a debt within the meaning of the Constitution, by 
the reeovery of judgment. Undonbtedly, for some purpose, 
itis. An action of debt may be maintained on it, and a ji. 
fa. may issue on it. But to construe the above cited clause of 
the Bill of Rights, as forbidding imprisonment for any cause 
of action which, by judgment would become a debt, would 
make its prohibition extend to all cages, as every cause of ac- 
tion becomes a debt in one sense when a judgment is recov- 
ered on it. Chitty, in his standard book on Pleading, divides 
all actions into two great classes: those which arise ex con- 
tractu, and those which arise ex delicto. No doubt the fra- 
mers of the Constitution had this familiar classification in 
mind, and in forbidding imprisonment for debt, they referred 
rather to the cause of action as being ea contractu, than to the 
form it would assume upon a judgment. If they had meant 
to forbid imprisonment in every civil action, they would have 
said so. But by forbidding it for debt, they plainly imply that 
it may be allowed in actions, which are not for debt. In for- 
bidding imprisonment for debt, as popularly understood, viz: 
for a cause of action arising ew contractu, they responded to 
the general public sentiment; but I know of no writer on the 
reform of law, who has recommended the abolition of punish; 
ishment for trespassers and wrong doers. Such a4 provision 
might be humane to the injuring, but it would not be so to the 
injured parties. It would withdraw from the State its power 
to impose a wholesome check on violence and wrong, and 
would tend to license disorders and Jaw-breakings incompatible 
with the peace and welfare of society. 
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Dellinger v. Tweed, has no application to the present case. 
It is confined toa construction of the article of the Cunstitu 
tion respecting homesteads. 

There is no error in the judgment below. 


Perr Contam. Judgment affirmed. 


me ree ee 


JOHN L. MOREHEAD »o. M. L. VWRISTON and RD. JOHNSTON, 
Adm’r. of A. J. ORR. 


If an incoming partner agrees with his co-partners, that the debts of 
the old firm shall be taken by the new, this, although binding be- 
tween the partners, is, as regards strangers, res inter alios acta, and 
does not confer upon them any right to fix the old debts on the new 
partners. 

In order to render an incoming partner liable to creditors of the old 
firm, there must be some agreement to that effect entered into between 
such incoming partner and the creditors, and founded on some suffi- 
cient consideration. 


Crivit actiox, on a money demand, tried at the Spring Term, 
1875, of the Superior Court of Mrcktunsure county, before 
his Henor, Judge Sehenck. 

The record states that “the plaintiff’s counsel in this case 
having abandoned the allegations made against A. J. Orr, it is 
adjudged that the action be dismissed as to his estate, and that 
his administrator recover his costs, to be taxed by the Clerk.” 

The folowing is the case sent with the record as a statement 
of the facts by the counsel representing both plaintiff and de- 
fendant. 

Upon the trial in the Court below, Juhn A. Young, a wit- 
ness for the plaintiff, testified : 

That he was a member of the firm of Carson, Young & 
Grier, composed of R. C. Carson, John A. Young and Z. A. 
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Grier, and which firm was formed abont the year 1847, for the 
purpose of manufacturing woolen goods at the Rock Island 
factory. in Mecklenburg county. That the firm continued the 
prosecution of said business until the winter of 1855 and 1856, 
when Carson died. 

It required more capital to commence business with than 
they expected, so they borrowed more to commence with. At 
the death of Carson, the liabilities of the firm were about 
$68,000. The realty, including machinery, they estimated at 
about $24,000, and the assets outside of the realty and ma- 
chinery, were regarded as sufficient to pay off the liabilities. 

The notes sued on were given for money borrowed from Mrs. 
Young by Carson, Young & Grier, and was a partnership debt, 
to prosecute the business. That he, the witness, purchased 
Carson’s interest in 1856, from his personal representatives, and 
Grier’s interest soon thereafter. At the time of which pur- 
chases respectively, he agreed with them respectively, to pay 
the debts of Carson, Young & Grier. Thedefendant, Wriston, 
had been clerk and assistant book-keeper, and afterwards the 
book-keeper of the firm, and was familiar with the financial 
condition thereof. That he, the witness, and Wriston had an 
understanding that they would become partners before he 
purchased Carson and Grier’s interest. It was further agreed 
between them, that the witness was to purchase all the prop- 
erty belonging to the late firm of Carson, Young & Grier, in- 
cluding the assets ontside the realty; and was to assume the 
payment of the liabilities of said firm, and that the defendant, 
Wriston, was to come into the new firm of Young & Wriston 
upon these terms. That the within contract was only in regard 
to the realty and machinery. The defendant, Wriston, was to 
have one-third interest in the whole property. and they to- 
gether, (Young & Wriston,) were to pay the debts of Carson, 
Young & Grier. That whenever the debts of Carson, Young 
& Grier were presented, they were paid as provided for, by 
Young & Wriston. That the debt sued on has not been paid, — 
with the exception of the annual interest thereon, which was 
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reguiarly paid to July, 1859; the last payment of which was 
endorsed on the notes, in the handwriting of the defendant, 
Wriston, and that the payment of the interest of the notes 
were made to Mrs. Young, by the firm of Young & Wriston, 
after its formation. | 

The plaintiff here proposed to ask the witness whether, in 
pursuance of the understanding between him and Wriston, as 
testified to, if the firm of Young & Wriston paid off all, or the 
greater portion, or what portion of the debts of the late firm 
of Carson, Young & Grier? Question objected to by defend- 
ant; and the objection sustained by the Court. Plaintiff ex- 
cepted. The wi itten contract between the witness and Wris- 
ton, as to the realty and machinery, was here introduced and 
read. 

On his cross-examination, this witness stated, that the defend- 
ant, Wriston, purchased one-third, and he, the witness, had 
two thirds interest in the firm property, as Young & Wriston. 
They, Young & Wriston, were to pay the debts of Carson, 
Young & Grier; as to the proportion of their respective 
responsibility, nothing was said. 

The plaintiff was then called, and stated that he had applied 
to Wriston for the payment of these notes. That early in the 
war, the defendant, Wriston, offered to pay off these notes to 
the plaintiff in eight per cent. N. C. bonds, which proposition, 
the plaintiff declined to accept. In about three months there- 
after, plaintiff again had an interview with Wriston, and agreed 
to receive the eight per cent. N. C. bonds in payment of the 
said notes, but was told that at that time he, Wriston, did not 
have this class of bonds, but that he had the six per cent. 
bonds with which he was ready to pay off the notes. Plaintiff 
refused to receive this class of bondsin discharge of the debt; 
whereupon Wriston informed him that, if he could, he would 
. get the eight per cent. bonds and discharge these notes. This 
interview took place in the office of Young & Wriston, the 
Rock Island factory, in Charlotte. On his cross-examination, 
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the witness stated, that he had sued John A. Young, Grier’s 
estate and Mrs. Young’s estate, on these notes. 

The defendant, Wriston, introduced in evidence his own de- 
position, in which he testified: that his contract was with 
Young, to pay to Young one-third of the debts of the firm of 
Carson. Young & Grier. That Young assumed the payment 
of the debts of Carson, Young & Grier ; and that he assumed 
“the payment to Young, to the extent of one-third thereof. 
That it was true, he had paid some of the debts of Carson, 
Young & Grier, but he considered such payments a discharge 
to the same extent of his indebtedness to the said Young. 
That he had more than paid his indcbiedness to Young. 

‘The plaintiff asked the Court to instruct the jury: 1. ‘That 
if they are satisfied from the testimony of the owner of the 
notes, payable by Carson, Young & Grier to Mrs. Young, as- 
sented to the arrangement, as testified to by John A. Young, 
to the effect, that Young & Wriston agreed to pay the out- 
standing debts of Oarson, Young & Grier, that snch assent 
would be equivalent toa prior agreement; and in that respect, 
the agreement would in legal effect, be made to such owner of 
the notes. 

2. That acceptance uf payment of part of such debt, is evi- 
dence of snch assent. 

His Honor declined to give the instrnetions prayed for, and 
charged the jury substantially as follows: On the argument, 
the plaintiff contended, that undertaking to pay the debts was. 
made with Carson, Young & Grier, of whom Morehead was. 
one, and that the consideration of the undertaking was the 
property that Wriston got from Carson, Young & Grier; the 
defendants contended, that no contract was made with More- 
head or any other creditor; and if the contract was made with 
Morehead, there was no valuable consideration to support if. 
The Conrt recited the whole evidence, and stated the positions 
taken by both plaintiff and defendant, and told the jury, that 
the first and second issnes were questions of fact for them to 
decide. And as to the third issue, the Court charged, that the 

26 


402 IN THE SUPREME COURT. 


MoREHEAD v. WRISTON and JoHNsTON, Adm’r. 


property received by Wriston from Carson, Young & Grier, 
was not a sufficient consideration to scpport a contract with 
Morehead ; but it was a sufficient consideration to support a 
contract with Young & Wriston. 

To this charge, as well as the refusal to give instructions 
prayed, the plaintiff excepted, except as to that part relating to 
the first issue. 

Upon the rendition of the verdict by the jury, as set ae 
upon the following issues, to-wit : 

1. Did the firm of Young & Wriston undertake to pay the 
debts of Carson, Young & Grier? The jury said “ Yes.” 

2. It they did undertake to pay such debts, with whom was 
this undertaking made? Answer, “John A. Young.” 

3. If this undertaking was made at all, was it made for a 
valuable consideration ? Answer, ‘It was made for a valuable 
consideration.” 

Plaintiff moved for judgment upon the facts as found above 
by the jury, and those admitted by the pleadings. This mo- 
tion was overruled. 

- The plaintiff then moved for judgment, non obstante vere- 
dieto. Motion overruled; whereupon the plaintiff again 
moved, that the Court would grant a new trial of the several 
issues, on the ground of error in the instructions given, as well 
asin those refused. His Honor overruled this motion, and 
gave judgment for defendants. From this judgment plaintiff 


appealed. 


Shipp & Barley and Wilson & Son, for appellant, argued: 
The case may be viewed in two aspects. 

I. An incoming partner may be become liable for the debts 
_of a previous firm, if he so agrees upon a& proper considera- 
tion. Story on Partnership, sec’s. 152, et. seg. and 368 et. seq ; 
Collyer on Partnership, chap. 3, sec. 2, p. 497, et. seg. especially 
sec. 522, zbed sec. 916, p. 806, et. seg; Kx parte Jackson, 1 
Ves. Jr.. 1381; Le parte Peele, 6 Ves. Jr., 602; He parte 
Clowes, 2 Brown, ch. Rep. 595; Oakley v. Pasheller, 10 
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Bligh, 548, Mart v. Alewander, 2 M. & W. 4843; 1 Parsons 
Con’t. 189, 190 ; Hovendon on Frands, 2 vol. 169. 

Analogies if not direct authorities. Zzslop v. Hoover, 68 
N.C. Rep. 140; Arnold v. Lyman, 17 Mass. 400; Winslow 
v, ———, Phil. law, 565; Schermerhorn v. , 1 John’s 139 ; 
Weston v. , 12 John’s 276; Ellwood v. , 5 Wend. 
235; Cumberland v. Codlington, 3 John’s Chan. 229, at p. 
954; Earle v. Crane, 6 Duer, 264; Note to Peggott v. Lhomp- 
son, 3 B. & P. 149. 

(1.) Agreement not affected by Statute of Frauds. Lice v. 
Carter, 11 Tred. 298; Cooper v. Chambers, 4 Dev. 261 
Stanley v. Ilendrixv, 18 Tred. 86; Draughan v. Bunting, 9 
Ired. 10; Ldlwood v. —— + supra. 

Whereas as in our case, while the promise is to pay the debt 
of another in form, it is snch in form only. In substance, it is 
a promise from the incoming partner to pay the old firm asum 
to be ascertained under the maxim 7% certum est quod by the 
extent of the indebtedness. 

(2.) This defence should be pleaded where it exists. Lyon v. 
Chrissman, 2 D. & B. Eq. 268; Barnes v. Teague, 1 Jones 
| Keq. 277. 

The arrangement may take effect in two ways: 

(1.) Novation: whereby the old debt is extinguished, and 
the new accepted in substitution. art v. Alexander, supra. 

(2.) By creating a guasi snretyship whereby a retiring part- 
ner, or old firm becomes a gvasz surety to the new firm. Qak- 
ley v. Pashaller, supra. 

Or as Srory expresses it : 

(1.) With extinguishment. 

(2.) Without extinguishment. Daniel v. Cross, 3 Ves. 
Jr. 277. 

Whether viewed in the light of one or the other of the 
foregoing distinctions, guacungue via data the defendant is 
liable either. 

(a). Upon the principle in analogy to trusts scouted for the 
benefit of creditors, or the like—of presumed acceptance— 
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which, while not seemingly countenanced in the English Courts, 
is, In ours, and may be regarded as a departare. Moore v. 
McDuffey, 3 UWawke, 578; ee ares v. Kirkpatrick, 6 Ired. 
Eq., 463; Smzth v. Dine 8 Ired. Eq., 185. 

(b.) Or, because avceptance Is presumed as a matter of law, 
from dealings between the creditors and the incoming partner, 
on the basis of the new arrangement, such as payment of in- 
terest, on the principle of Aparte, Jackson, supra. 

(c). Or, upon the same evidence as a fact for the jury to 
draw the inference of acceptance from, as in Hart v. Alexan- 
der, supra. 

The point as to the consideration seems to have been mie- 
conceived by his Honor. The consideration necessary to raise 
this equity, is one moving froin the old to the incoming part- 
ner. Thatis found. Being found, no consideration is neces- 
sary, as between the incoming partner and the creditor. Daniel 
v. Cross, 3 Ves. Jr., 577. 

Assent alone is necessary. This is proved by all the cases, as 
in none of them was any consideration proved as between the 
creditor and the incoming partner. 

But if Story’s distinction, or the one we have sudmitted 
supra be correct, we snbmit that there is, ew necessitate rei, s 

consideration even as between them: 

(1.) If old debt is extinguished, that is a consideration. . 

(2.) If not extinguished, and the old partners, or as termed 
retiring partners, or asa better term, the old firm become 
sureties, such a change in their relation to the creditor isa 
sufficient consideration. 

Ii. (1.) May not this case be regarded in equity as the de- 
claration of a trust? As if the partnership of effects had 
been conveyed to the persons comprising the new firm in 
trust to pay the debts of the old firm. High v. Lack, Phil. 
Kq., 175. Is it not that snbstantially ? 

We concede that while, as a general proposition, partner- 
ship property is a fund to pay partnership debts, we do not 
controvert the principle that the partnership debt is not an ac- 
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tual lien only guasz to be worked ont through the equities of 
the partners themselves. So the firm may convey the preperty, 
and disappoint the quasz lien. 

But it needs not the citation of authority to show that the 
sale must be to a bona fide purchaser to effect the legal result. 
And then such effect is given to it on the principle that be- 
tween eyual equities, the law shall prevail. 

A sale imports, proprio rigore, an intent to divest the prop- 
erty from its presumptive liability to partnership debts. But 
ean such an intention be gathered from the sale to defendant ¢ 

When such an intent is expressly negatived by the terms of 
the sale, and the new co-partnership—call it sale—even call it 
‘asale fur valuable consideration—when the purchaser buys, 
and agrees to take it and allew it to continue liable as before, 
cum onere, the eqnities are no longer equal—but that of the 
creditors subsisting and superior—and que preor est tempore 
applica. 

(2.) If a declaration of a trust, we submit that by every 
principle and analogy, the creditor is subrogated to the rights 
of the old partners. anh: v. Jenkins, 64 N. OC. Rep., 719. 

Analogies. Purchaser of notes given for purchase money 
under an executory contract of sale. /ladley v. Nash, 69 N. 
C. Rep., 162; Blachmer v. Phillips, 67 N.C. Rep., 340. 

Surety who pays off a secured note. York v. Laadis, 65 
N. C. Rep., 535. 

Assignee of note seenred by mortgage. L/Zyman v. Deve- 
reuc, 63 N.C. Rep., 624. | 

What is the true ground of this principle of eubrogation ¢ 
We submit that it is: When a debtor can enforce a right 
which, if enforced, would result beneficially to the creditor ; 
and will not, or does not, the crediter is subrogated to such 
right, as it is against good conscience fur a debtor, through ca- 
price or fraud, to withhold from the creditor the benefit deri- 
vable from his right. And it is on this principle, that ered- 
itors are allowed (formerly by bill, now by supplementary pre- 
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ceedings) to subject the choses in action of their debtor, and 
this independent of any contracting link, as in our case. 


Jones & Johnson, contra, subinitted the following brief: 


When property was assigned, and the assignee promised in 
consideration thereof to pay all the debts of a certain corpora- 
tion, and there was no specification as to its creditors, nor of 
the amount of their dunes, it was held that no such creditor 
could maintain an action against the assignee. Dow v. Clark, 
7 Gray 198; Lazrley v. Denton, 8 Barn & Cress 395 ; 2 Man. 
& Rye, 353; Lavy v. Henry (N. Il.) Rep., (advance sheets.) 

Where A is indebted to B, and places money or goods in 
the hands of C to be applied in payment of B’s debt, and C 
promises A so to apply it, no canse of action arises to B against 
C until B has been notified of the arrangement and has as- 
sented thereto; and when B has so assented the prior objec- 
tion of A, is discharged. Carroway v. Cox, Busb. Rep., 173; 
Strayhorn v. Webb, 2 Jones, 199; Dixon v. Pace, 63 N. C. 
Rep., 603; White v. Hunt, 64 N. C., 496; 1 Parsons on Con- 
tracts, 220, (title novation)—see particularly Lindley on Part- 
nerships, pages 316 and 17 (marginal) and cases cited. Lee 
v. fontaine, 10 Mass., 755. As to necessity of discharging 
the old firm and substituting the new one, A%rmon v. Hir- 
mon, 2 Cr. and Meeson, 617; Llews v. Alyatt, 5 Carr and 
Payne 897 (i. C. L. Rep., 24). Chitty on Contracts, 262 ; 
Lindley on Part., 862 (marginal.) 

In our case there is no assent to the new arrangement on 
the part of the plaintiff alleged in the complaint, nor proved. 
On the contrary, he elects to repudiate the contracts of Young 
and Wriston, being his action against the old firm, and obtains. 
a judgment against them and his indorser, which judgment 


is still in force. 
It is settled law in England, dfetealf on Contracts 208, and 


in this State ; no one can maintain an action before a promise 
unless the consideration moved from him, unless it be an action 
for moncy had and received to his use, that is, in cases where 
the third party, the defendant, has received money or property 
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which he has agreed to apply in satisfaction of plaintiff’s debt, 
and this with plaintiff’s assent. Of this character are all the 
eases inour Reports commencing with Cox v. Carroway— 
(note supra.) In our case the property was not received for the 
creditors, but was purchased. Our contract was not tor the 
benefit of the creditors, but for that of the original debtors. 
1 Smith’s Leading Cases—Notes to Zampleagh v. Brath- 
wart, 224. 

There is no allegation of a demand on the part of the plain- 
tiff before bringing this action, and no allegation that de- 
fendant was ever informed that he had these notes. This in- 
formation being exclusively within the knowledge of the plain- 
tiff, a reqnest should have been made. Chitty on Con- 
tracts, 732. 

There is no allegation of any promise to Morehead, the 
plaintiff in the complaint ; therefore, no promise to him could 
be proved. There could be no complete determination of the 
matters in dispute without making Young a party. 

When Morehead refused to substitute the firm of Young & 
Wriston as his debtors, and Wriston paid Young the amount 

of this debt due to Morehead, and is thus discharged. 

As to motion for new trial: 

If the Court is of opinion from cases cited in the Ist section 
of this brief, that plaintiff could recover upon the promise so 
stated in the complaint, then it will not award a new trial, 
although there was error in his Honor’s charge. 

Payment of interest, by the firm of Young & Wriston, is 
prima facie only in support of some agreement between the 
_ parties, and is no evidence of assent on the part of Morehead 
to the arrangement. by which the new firm was to become his 
debtor in lien of the old one. Lindley on Partnerships, 359. 

Ratification and assent by Mrs. Young, the original credi- 
tor, would not give her indorser, Morehead, a cause of action 
unless he alsu accented: 

Chitty, in his work on Bills, page 250, (marginal) says: 
‘But even in those cases where a valid agreement has been 
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made that a bill or note shall be paid, it is effectual only be- 
tween the original parties to it, and is not transferable in law, 
in equity, or in bankruptcy.” “A guarantor is not to be 
treated as a party to the note guaranteed, whether the guar- 
anty be upon the note or upon a separate paper. drhett v. 
Poe, 2 How. (U. 8.) 4555; Story on Promissory Notes, sec. 
484, A guaranty cannot be assigned; 2d McLean Rep., 1038 
(Home v. Kimbol.) Chitty on Contracts, 449, note ¥. 2 Par- 
sons on Contracts, 3. 

Where the principal debtor has given a mortgage to the 
surety by way of indemnity the creditor acquires no right to 
resort to this bond until the principal debtor becomes insol- 
vent, and until such insolvency the surety may discharge the 
indemnity. Jones v. Quinnipiack, 29 Conn., 25; 1 Hilliard 
on Mortgages, 246, sec. 47. 

Carson, Young & Grier and also Young, are accessory 
parties. 


Reapez, J. The briefs, on both sides, are very well pre- 
pared, and aid us very much. 

The finding of the jury upon the issues is to the effeet that 
when the defendant, Wriston, entered into the new partner. 
ship with Young, he agreed with Young that the new partner- 
ship should pay the debts of the old partnership of Carson, 
Young & Grier; and that this promise was made upen a suf- 
ficient consideration. There is no doubt, therefore, that the 
defendant, Wriston, is bound to Young to perform that agree 
ment. 

The plaintiff, who is a creditor of the old firm, insists that 
that agreement between Young and Wriston cnured to his 
benefit, and that by force of it, he is entitled to collect his debt 
out of Wriston. And whether that is so, is the question 
before us. 

The result of the authorities is well stated in Lindley on 
Partnership, p. 316, as follows: 

‘Tf an incoming partner chooses to make himself liable for 
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the debts incurred by the firm prior to his admission therein, 
there is nothing to prevent his so doing. Butit must be borne 
in mind, that even if an incoming partner agrees with his co- 
partners, that the debts of the old shall be taken by the new 
firm, this, although binding between the partners, is, as regards 
strangers, res inter aiios acta, and does not confer upon them 
any right to fix the old debts on the new partner. In order to 
render an incoming partner lable to the creditors of the old 
firm, there must be some agreement to that effect entered into 
between him and the creditors, and founded on some sufficient 
consideration. If there be any such agreement, the incoming 
partner will be bound by it; but his liabilities, in respect of 
the old debts, will attuch by virtue of the agreement, and not 
by reason of his having become a partner.” 

It will be observed that the agreement must be between the 
new partner and the creditor, and upon a consideration moving 
from the creditor. | 

There is no pretense here that the original agreement was 
between the defendant and the plaintiff; but it is insisted that 
the fact that the new firm paid the interest to the plaintiff is 
sufficient. It seems, howeveys, to be settled that that is evi- 
dence only of the agreement between the partners, and not 
between the new partner and the creditor. Lindley on Part- 
nership, 359. But suppose it were evidence between the new 
partner and the creditor, still it would be void, for want of a 
consideration moving from the creditor. If there were evi- 
dence that the creditor had been induced to surrender his debt 
against the old firm, and to accept the new, that would alter 
the case. Dut there is no pretenee of that here. Indeed, the 
plaintiff, so far from eurrendering his debt, actually sued the 
old firm, and now has his judgment. 

There is no error. 


Per Curiam. Judgment affirmed. 
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THOMAS M. LEE x JOHN R. BEAMAN, Adm’r of JONAS PE- 
TERSON, deceaed. 


In an action against an administrator to recover upon a former judgment 
against his intestate: Ir WAS HELD, 

(1.) That a demurrer to the answer of the defendaut,.on the ground 
that it did not state what disposition, if any, had been made of the 
real estate of the intestate, is insufficient, where it is not alleged in 
the complaint, and did not appear that there was any real estate. 

(2.) A demurrer to an answer ‘‘ for that it does not state that the entire 
personal property of the intestate has been exhausted,” must be over- 
ruled, where it is alleged in the answer that, ‘‘ the Confederate money 
thus received, was the only assets remaining in the hands of the de- 
fendant, and that the same is worthless.” 

(3. That a demurrer upon the ground, ‘‘ that the answer does not state 
by whom, nor to whom, nor in what amount refunding bonds were 
executed,’’ must be overruled when the answer states, ‘‘ that refund- 
ing bonds were taken from the next of kin according to law, with 
solvent sureties, and filed in the Olerk’s office, and that these bonds 
had become insolvent by the results of the war.” . 

(4.) That a demurrer, ‘* because the answer does not state at what 
time the defendant received Confederate money for the property of 
his intestate,” must be overruled, when the answer dees state the date 
and terms of the sale, and that the money was paid when due. 


This was a CIVIL ACTION, to recover a former judgment, tried 
before his Honor, Judge Kerr, at the Spring Term, 1875, of 
the Superior Court of Sampson county, upon the plaintiff de- 
murrer to the defendant’s answer. 

The Court after inspection of the pleadings, and after argu. 
ment, gave Judgment sustaining the demurrer, and.in favor of 
the plaintiff for the amount elaimed in the complaint. From 
this judgment the defendant appealed. 

The grounds of the plaintiff’s demurer, with the necessary 
facts pertinent thereto are fully set ont in the opinion of the 
Court. 
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W. S. & D. J. Devane and Smith & Strong, for appellant. 
Merrimon, Fuller & Ashe and Kerr d& Kerr, contra. 


Reap, J. We are confined to the specific causes assigned 
for demurer. If they are sufficient, then the case would be 
sent back to the end that the defendant may amend his an- 
swer, or the plaintiff have judgment, asthe case may be. If 
insufficient, then the answer stands as sufficient, and the defen- 
dant should have judgment unless the complaint be amended 
on leave. : 

I. The first cause assigned for demurrer, “ that the answer 
does not state what disposition, if any, has been made of the 
real estate of the intestate,” is insufficient; because it is not 
alleged in the complaint, nor does it appear that there was any 
real estate. 

II. The seeond cause, “that the answer does not state that 
the entire personal property of the intestate has been ex- 
hausted.” is insufficient; because the answer does state ‘ that 
the Confederate currency thus received was the only assets of 
the estate remaining in the hands of the defendant,” and that 
the same is “ worthless.” 

III. The third cause, that the answer docs not state “ by 
whom, nor to whom, nor in what amount refunding bonds were 
executed,” is insufficient; because the answer does state that 
refunding bonds were taken from the next of kin according to 
law with solvent sureties, and filed in the Clerk’s office, and 
that the bonds had become insolvent by the results of the war. 

IV. The fourth cause, that the answer does not state aé 
what time the defendant received Confederate money for the 
property of the intestate which he had sold, is insufficient ; 
because the answer does state that the sales were in January 
and April, 1863, on six months time, and that the money was 
duly paid, and that with it, he paid off all the debts against 
the estate, except the plaintiff’s; and that he offered to pay 
that to the Clerk who refused to receive it under instructions. 
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So that the time is stated with sufficient accuracy. But if the 
time were not stated at all it would make no difference ; be- 
cause the answer, which is admitted by the demurrer, states 
that at the time it was received it was the only currency ; and 
it was generally received in payment of well secured anti-war 
debts, and that he had reason to believe, and did believe, that 
he could pay all the debts of the estate with it. And that the 
defendant “las acted with proper care and his best skill in the 
management of the estate, and in all things acted in gocd 
faith.” 

There being no force in the causes specified for demurer ; 
and it being admitted thereby that the defendant has acted 
with “proper care” and “in good faith,” and “has nothing 
in hand,” it follows that there must be judgment overruling 
the demurer, and for the defendants upon the merits; unless 
the complaint be amended: upon leave. 

To the end that the parties may proceed as they may be 
advised, and as they may have leave, the case Is remanded. 

There is error. 

This will be certified. There will be judgment here for the 
defendant for costs. 


Per Crriam. Judgment sustaining the demurer, 1everecd, 
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JAS. W. WILLIAMS, surviving Adm’. of ELIZABETH WILLIAMS 
o. MARY WILLIAMS, FRANCIS WILLIAMS and others, 


Where an administrator sold certain slaves belonging to the estate of 
his intestate, ucon the petition of the next of kin, in November, 1864, 
upon time, but allowed tie purchasers the privilege of paying cash 
for the same, in bank bills at the sale; and the next of kin purchased 
the slaves so sold, and gave their notes with security for the purchase 
money, except one, who paid the amount of his bid in bank bills, 
which the administrator deposited in bank, and refused to pay over 
to the next of kin, because of a dispute as to who was entitled thereto; 
pending the decision of whch dispute, the said bil's became worth- 
less, and the makers of the notes, given for the purchase of the said 
slaves, also became insolvent from the results of the war: It was held, 
that the administrator was guilty of no laches, in selling the slaves as - 
he did, and was not liable to account for their value. 


SPECIAL PROCEEDING, praying an account and settlement, 
eommenced in the Probate Court of IrepELL county, and 
thence removed to the Superior Court and tried before Mitchell, 
J., at Spring Term, 1874, of said Court. 

The following are the substantial facts of the case, as agreed — 
by counsel and sent to this Court: 

The intestate died in February, 1864, and at February Term 
of Iredell Court of Pleas and Quarter Sessions, 1864, the 
plaintiff and one Theo. Williams were duly appointed her 
administrators, and soon thereafter sold off the perishable 
property; and at next Term of said Court, an order was ob- 
tained by the next of kin, to sell the slaves: belonging to said 
estate, for distribution, and the plaintiff and his co-administra- 
tor were appointed commicsioners by said order to make said 
sale, which they made on the 15th day of December, 1864. 
And the children and next of kin became the purchasers of al] 
of said slaves. That all of these sales were made on a credit 
of six months, for notes and approved security, to be paid in 
North or South Carolina bank money, with the privilege of 
paying in such money at the time, if the purchasers preferred 
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todo so. One or two of the purchasers paid their purchases 
on the day of sale; but the others secured their bids according 
to terms of sale by giving notes, and giving each other as secn- 
rity. Of the purchasers at said sale was Richmond Speaks, 
then and now husband of Martha Speaks, and Anna Robeson ; 
that Richmond Speaks gave his note, with said Anna Robeson 
security, and said Anna [Robeson gave her note, with said 
Richmond Speaks as security. These parties, at that time, 
were all good, but by the results of the war, have all become 
insolvent ; that soon after this sale, on the 15th December, 1864, 
Theo. Williams died aud left plaintitf sole administrator of 
said estate; that the plaintiff, in the early part of 1865, and- 
before the surrender, had collected on said sale notes to the 
sum of $1,325.00 in bank money of the States of North and 
South Carolina, and made a special deposit of the same a few 
days after he collected the same with C. A. Carlton, then 
cashier of the State Dank at Statesville; aad that said money 
has remained in the possession of said Carlton from that time 
until taking of the acount in this case, when if was delivered 
to the Commissioner. That two of the children and next of 
kin of plaintiffs intestate, lived in the State of Illinois, to-wit: 
Mary Williams and Lender Williams. But not long after the 
sale uf said slaves, a portion of the children and next of kin 
of plaintiffs intestate, living in this State, claimed that the said 
Elizabeth held said slaves in trust for them at her death, and 
notified the plaintiffs of the fact, and that they claimed the 
entire fund in his hands arising from said sale. 

At Spring Term, 1873, of Iredell Snperior Court, the case 
was referred to R. A. McLanghlin, as a commissioner, to take 
and state an account, and pass upon all questions of law and 
fact that arose in the case. And he made his report to Spring 
Term, 1874, the case having been continued at Fall Term, 
1873, under former order; and was heard upon exceptions by 
by plaintiffs, defefendant, R. Speaks and wife. 

The said commissioner fuund that there was no such equity 
and resulting trust as set up by a portion of the children, next 
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of kin, and parties to the proceeding, the whole interest in said 
fund. 

The said commissioner further found that the $1,325.00 de- 
posited with C. A. Carlton, was worth 25 cents in the dollar, 
goon after the surrender, and that they were now (not ?) wholly 
worthless. And that the plaintiff had been guilty of negli- 
gence in not selling the same, and therefore, did not credit the 
plaintiff with this amount. 

To the commissioner’s finding and ruling with regard to this 
$1,325.00, plaintiff excepted, and the Court sustained the ex- 
ceptions, and defendant, hk. Speaks and wile excepted to the 
ruling of the Court. The notes of Rt. Speaks and Anna Rob- 
erson had not been collected, but were offered in evidence 
before said commissioner by the plaintiff, together with evi- 
dence tending to show that they were given at the date of the 
notes, and that they were now insolvent, and asked that they 
be allowed him in the settlement against the shares of said 
Speaks and Robeson. The commissioner allowed the note of 
said Speaks to set off his distributive share, being $139.82 
more than his note, he allowed this amoutt in part satisfaction 
_of the note of Anna Robeson and KR. Speaks as security, her 
distributive share not being sufficient to discharge said note. 
And defendant, R. Speaks and wife excepted to this ruling of 
the commissioner. But the Court overruled this exception and 
found as a fact, from the testimony, that the slaves were bought 
by the husband, with the knowledge of the wife, Martha 
Speaks, and were used by the husband until emancipated, and 
ordered that the report be reformed in accordance with excep- 
tions allowed, &c. 

From the above ruling, the defendants, R. Speaks and wife, 
being dissatisfied, prayed an appeal to the Supreme Court. 
Appeal granted and notice waived. 


Smith & Strong, with whom was JfeCorkle & Lazley, sub- 
mitted : 


1. The administrator coon after the sale, December 15, 1864, 
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received $1,375 in notes of North Carolina and South Carolina 
banks in part of the purchase money for shares sold, and de- 
posited the money in a bank at Statesville, where it remained 
until required in taking the account in this case, and has be- 
come worthless, is liable for the loss. There was carelessness 
and negligence. Sudderth v. McCombs, 65 N.C. Rep. 186; 
Whitford v. Foy, 65 N. OC. Rep. 265; Atkinson v. Whitehead, 
66 N. C. Rep. 296. . 

2. The equitable chuse in action of the wife cannot even, by 
the assignment of the husband, be taken from the former sur- 
viving heir, unless reduced into possession by the assignee 
during his life. Arrington v. Yarboro,1 Jones’ Eq. 73. 

The chose in «tion of the wife becomes the husband’s only 
when he reduces into possession and this is his voluntary act. 
It is not in the power of his creditors to coerce the application 
of his wife’s choses in action to payment of his debts. More 
especially in this inadmissible since the Constitution secures al] 
her property to her separate use. 


Furches with whom was Folk & Armfield, contra, argued: 


1. The bank money deposited with Carlton arose from the 
sale of shares, in December, 1864, and would have been lost to 
defendants by emancipation but for said sale. There is no neg- 
ligence here. Aerno v. Wallace, 64 N. C. Rep. 187. 

2. The terms of sale were for North and South Carolina 
bank money, and there was no negligence in plaintiffs receiving 
payment in that currency. 

3. The plaintiff acted properly and prudently in making a 
special deposit of the money paid in. See Hogans v. Huffsteller, 
65 N. C. Rep. 443; Shzpp v. [etrick, 63 N. C. Rep. 329. 

4, As there was a dispute between the defendants as to who 
the fund belonged and as to how the same should be distributed. 
Plaintiff was guilty of no negligence in not paying the same 
out until that question was settled. 

Again as to second exception: 

1. The whole fund in dispute arose from the sale of slaves in 
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Becsnber 1864, and would have been an entire loss to de- 
fendants but for said sale. 

_ 9. The terms of said sale, were at six months time for note 
and security payable in North Carolina and South Carolina 
bank money. 

8. These slaves were all bought by the children and next of 
kin, who give their notes with each other as security, except 
one who paid the money down. These notes were all good 
when taken, but all become insolvent by the results of the war. 

4. It thus appears that there is really nothing substantial in 
either of defendants’ exceptions. The money deposited with 
Carlton is found to be worthless at this time, and the notes un- 
collected are on insolvent persons. And if detendants should. 
sustain their exceptions still they would not be benefited. The 
appeal is a chase after a shadow, and not a gubstance. As 
plaintiff cannot be held responsible for losses to the estate with- 
out negligence. 

5. The facts in the case show that these notes could not have: 
been satisfied in any other way than that adopted by the learned 
commissioner. 

6. But is not the distributive share, whatever it is, going to: 
Richmond Speaks, the husband? Ishe not entitled to receive 
the same? And has not the commissioner properly applied 
his share to the payment of his notes? And can his wife, if 
she is disposed, prevent his doing so? Mordon v. Mordon, 9 
Ired. 304. 

7. This is not a case involving the right of survivorship of 
the wife after the death of her husband—here both husband 
and wife ‘‘ yet liveth.” | 


Reape, J. He wasa lucky administrator, who, having no 
effects of his intestate in hand except slaves in November, 
1864, was enabled to make any money out of them for the 
benefit of the estate, either by selling or keeping them. 

In our case, the slaves were sold upon the petition of the 
next of kin, the only persons interested, with the concurrence: 

27 
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of the administrator, upon time, with the privilege to the pur- 
chaser to pay cash at the sale, in bank bills, instead of giving 
bond and sécurity. All the slaves were bought by the next of 
kin, who gave their bonds with sureties, except one, who paid 
in bank bills. There was certainly nothing imprudent in this 
arrangement. 

Before the sale bonds fell due, all the obligors were ingol- 
vent, by the events of the war; so that nothing remained ex- 
cept the bank bilis, which were paid at the sale; and they were 
on special deposit in bank, and were worth twenty-five cents 
in the dollar. This was divisible among the next of kin; and, 
if it was the fault of the administrator that it was not divided, 
he is liable. Buntit seems not to have been his fanlt. ‘The 
next of kin disputed among themselves, as to who was entitled 
to it, some claiming all and notified him not to distribnte it. 
And so the administrator kept the money on deposit, without 
using it, for them and until they could settle their dispute. 
The administrator has not made a dollar for himself and has 
been guilty of no negligence by which others have lost. The 
bank bills having become worthless, and the sale notes insol- 
vent and uncollectable, the proceeds of the sale of the slaves 
are a total loss, as the slaves would have been. 

There is no error in the rulings upon the exceptions appealed 


from. 
Let this be certified, &e. 


Per Curiam. Judgment affirmed. 
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ALFRED ROLAND and others » JOSEPH THOMPSON and others. 


JT, a guardian, held a note against M for $6,000. In payment of this 
note, M conveyed to T 1,300 acres of land, and the note was credited 
with $6,000, the full value of the land. T afterwards conv yed 700 
acres of the land to a trustee for the use and benefit of the children 
of the said M; and in an action brought by the said wards of T, to 
recover the 700 acres so conveyed in trust and without consideration: 
It was held, that as the land was conveyed to T in payment of the note 
belonging to his wards, his deed to the trustee in trust for M’s chil- 
dren was fraudulent, and that the wards of T were entitled to recover 
the land. 


Crvin action tried before “err, J. at Spring Term 1875, of 
the Superior Court of Rosrson county. 

The facts necessary to an understanding of the case as de- 
cided in this Court are fully stated in the opinion of the Court, 
delivered by Chief Justice PEarson. 

Upon the trial below, judgment was rendered in favor of 
the plaintifis ; and thereupon the defendants appealed. 


NV. A. McLean, for the appellants. 
W. McL. McKay, Leitch, Strange and W.S&. French, contra. 


Parson, C. J. Thompson as guardian of plaintiffs, held a 
note on Moore for upwards of $6,000. In payment of this 
note, Moore conveys to Thompson 1,300 acres of land, and 
Thompson enters upon the note a credit for $6,000 which was 
the full value of the land. 

Thompson executes a deed to a trustee for 700 acres of the 
land for the use and benefit of the children of Moore. The 
action seeks to follow the fund in its converted form, and — 
claims the 700 acres of land as having been bought and paid 
_ for with the money of plaintiffs. 

Defendants say in reply to this equity, Moore executed the 
deed to Thompson, with an understanding that he was to con- 
vey the 700 acres to s trustee for Moore’s children, which was 
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executed ; rejoinder, the understanding being by parol was 
void, under the statute of frauds; and in the second place, as 
Thompson paid for the land with the money of the plaintiffs, 
it was in equity, their land and he had no right to make a deed 
of gift for a part of it tothe defendants. They patd nothing 
Sor the land, and hold it subject to the equities by which it was 
bound in the hands of Thompson. They can take no benefit 
from the fact, that their father as a condition precedent to the 
payment of a debt, exacted a promise from Thompson to do a 
frandulent act. Suffice it, the defendants have paid nothing 
for the land and the plaintiffs have paid its full value. No error. 


Per Curiam. Judgment affirmed. 


ALFRED DOCKERY ». R. 8. FRENCH, JOSEPH THOMPSON and 
T. J. MORRISEY. 


A debtor may lawfully pay his debt to a trustee in depreciated currency 
under ordinary circumstances, if the trustee be willing to receive it. 
But if such debtor fraudulently colludes with a trustee, and obtains a 
release without consideration, or upon a consideration which he 
knows to be grossly inadequate, such release will not be permitted to 
avail him in a Court of Equity; the debt still exists for the benefit of 
the real creditors, the cestui gue trust, who may enforce it against the 
debtor, and is entitled to the benefit of all securities attached to it. 

The payment of a note due a guardian for the benefit of his wards, with 
Confederate money on the 6th day of February, 1864, which note was 
secured by a mortgage on land, was forbidden, at least from public 
policy, and was prima facie fraudulent, and only extinguished the 
debt to the amount of the value of the Confederate money. 

(The cases of Emmerson v. Mallett, Phil. Eq. 234; Sudderth v. McCombs, 

 65.N. C. Rep. 186; and Purser’s case, Ibid, cited and approved.) 


SETtTLE, J., did not sit on the argument of this case. 


This was 4 CIVIL ACTION, to compel one of the defendants, a 
trustee, to convey the legal title to certain lands to the plain- 
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tiff, and also for an injunction, tried before Kerr, J., at the 
Spring Term, 1875, of Rospesonw Superior Court. 

This case was before this Court at June Term, 1873, upon 
an appeal by defendants from an order, continuing the injune- 
tion against the sale of the premises until the hearing. See 
69 N. C. Rep., 308. Subsequently by consent it was referred, 
when at Spring Term, 1875, the referee filed the following re- 
port, to-wit: 

“Having been appointed at Fall Term, 1874, of Robeson 
Superior Court, referee to try the above entitled action, I pro- 
ceeded therein on the 12 day of November, 1874, at the Court 
House in Lumberton in said county, all parties with the coun- 
sel, being present, and full argument of said counsel being 
heard, 

I find the following facts: 

The defendant, Thomas J. Morrisey, borrowed of the defen- 
dant, Joseph Thompson, as guardian of the minor heirs of Wm. 
Blount, on the 28th Febrnary, 1859, the sum of four thousand 
three hundred and sixty-three dollars and 56 cents of his wards’ 
money ; and gave his promissory note for that sum, payable 
at twelve months from that date, with interest to be com— 
pounded. On the — day of March following, the said Morri- 
sey, for the purpose of securing the payment of the said prom- 
issory note with the interest thereon; and also for the further 
purpose of indemnifying the said Thompson, individually, 
against loss by means of his suretyship for the said Morrisey, 
upon a promissory note to the Bank of Fayetteville, for four 
thousand dollars, payable at ninety days from date of 9th 
March, 1859, executed a deed of trust to the defendant, I. S. 
French, for three thousand four hundred and forty acres of 
land in said county, adjacent | to the town of Lumberton, and 
also for ten slaves. oY 

In the said deed, it was iciilel that said Morrisey shonld 
remain in the quiet occupation and possession of the said land 
and slaves until the 1st day of January, 1861; and then should 
the said debts, or either of them, in whole or in part, remain 
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due and unpaid, the said French, trustee, upon the request of 
the said Thompson, was to proceed to sell the said land and 
slaves, or so much as might be necessary and requisite for that 
purpose; and out of the proceeds of sucht sale, first retaining 5 
per cent. commissions, to pay and discharge what should then 
remain due and unpaid on account of the said debts or either 
of them, ard the balance to pay over to the said Morrisey. 
Thircy days notice of the time and place of said sale was to be 
given by advertisement at the Court House door, and other 
public places in the county. If the said Morrisey shculd pay 
the said debts, on or before the said lst day of January, 1861, 
then the said deed was to be null and void, otherwise to remain 
in full force and effect. 

In the fall of the year, 1868, the defendant Morrisey applied 
to the said Thompson, to know if he would receive payment 
of the note, dne the said Thompson as guardian, in Confeder- 
ate money, (having already paid off the note due the Bank of 
Fayeiteville.) Ife was informed by Thompson, that he would 
receive payment in Confederate currency. The defendant 
Morrisey then borrowed of the plaintiff, Alfred Dockery, ten 
bales of cotton, to be returned in kind; took the cotton to Wil- 
mington, sold it, and with the proceeds, paid off his note to 
Thompson, as guardian, on the 6th day of February, 1864. 
Thompson received the payment willingly, but without the 
knowledge or consent of his wards, or of the trustee, French. 
The principal and interest of the note, at the time of the pay- 
ment, amountcd to five thousand eight liundred and twenty 
dollars; and the value of the Confederate currency, paid in 
gold, was two hundred and seventy seven dollars and fourteen 
cents. Thompson thereupon surrendered the note, and the 
deed of trust by which it was secured, to the said Morrisey, and 
made the following indorsement on the deed of trust, viz: ‘ Re- 
ceived on this deed of trust all the claims and interest to which 
J am entitled, and declare this instrument to be null and void, 
so faras I am concerned. 6th February, 1864. (Signed) Joseph 
Thompson.’ 
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- Thompson did not collect the money when it was due, be- 
cause it was well secured and was not required for the use ot 
his wards. Morrisey remained in possession of the land and 
slaves, until the slaves were emancipated by the results of the 
war. 

On the 30th day of November, 1870, he sold and conveyed 
to the plaintiff, Alfred Dockery, three thousand and thirty- 
nine (3,039) acres of the said land—the same described in the 
exhibit, marked “ B,” attached to the complaint. The plain- 
tiff, Dockery, did not request nor demand a conveyance of the 
said land from the trustee, French, until a short time before 
the commencement of this action. The consideration for the 
said land, agreed upon between Morrisey and Dockery, was 
ten thousand dollars, ($10,000,) and was paid and settled as 
follows: The ten bales of cotton which Morrisey owed Dock- 
ery, (Morrisey being unable to return it in kind,) was valued 
at twenty cents per pound and counted as cash; the balance 
of the purchase money, except two thousand dollars, was paid 
in cash. For the two thousand dollars, Dockery gave his pro- 
missory note, upon which five hundred dollars have been paid, 
and the balance is still due. Ten thousand dollars was a fair 
valuation of the said land at the time of the sale to Dockery. 
At the time of the sale, Dockery was shown by Morrissey the 
the note and deed of trust, with the receipt endorsed thereon. 
He also songht information respecting the title to the land, of 
an attorney familiar with Morrisey’s business affairs, and was 
informed by said attorney, that there were no judgments 
against Morrissey which bound the land; but there was a 
possibility of trouble concerning it, from the wards of Thomp- 
son, owing to the fact, that they had not settled with said 
guardian, and that the settlement between Morrisey and their 
- guardian, was male in Confederato money and late in the war 
—in 1864. Dockery thought no trouble could arise from that 
source, and so bought the land, with notice of said transaction 
in every particular. 

At the time of the payment of the note and taking up the 
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mortyage by Morrissey, Confederate money was generally re- 
ceived by prudent business men in Robeson county in pay- 
ment of ante war debts. But there was no evidence, that any 
person acting as guardian in Robeson county, as late as Feb- 
ruary, 1864, took Confederate money in payment of well se- 
cured ante war debts and released the securities. 

At that time, Joseph Thompson was a man of large prop- 
erty, and had the general reputation of being a prudent busi- 
ness man. Thompson’s guardian bond, on the 6th day of Feb- 
ruary, 1864, was good for ten thousand dollars. It is not good 
for that amount now. 

‘‘ My conclusions of law upon the foregoing facts are, that 
the payment of T. J. Morrisey of the principal and interest of 
the note to Joseph Thompson, in Confederate currency, on the 
6th day of February, A. D. 1864, and its acceptance by 
Thompson, was a payment and discharge of said debt; and 
that the said Morrisey, having paid the debt due the Bank of 
Fayetteville, upon which the said Thompson was his surety, 
was entitled to a re-conveyance of the mortgaged premises 
from the trustee, Robert S. French; and that the plaintiff, 
Alfred Dockery, having purchased Morrisey’s equity of re- 
demption, in the three thonsand and thirty-nine acres men- 
tioned in the complaint, is entitled to a conveyance of the le- 
gal title for the same from the trustee, French.” 

The defendants filed the following exceptions to the above 
report of the referee, in this: 

(1.) That the payment by T. J. Morrisey of the principal 
and interest of the note to Joseph Thompson, in Confederate 
currency, on the 6th day of February, A. D. 1864, and its 
acceptance by Thompson, was a payment and discharge of 
said debt. | 

(2.) That the said Morrissey, having paid the debt due the 
Bank of Fayetteville, upon which the said Thompson was his 
surety, was entitled to a re-conveyance of the mortgaged 
premises, from the trustee, Robert S. French; and that the 
plaintiff, Alfred Dockery, having purchased Morrisey’s equity 
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of redemption in the three thonsand and thirty-nine acres, 
mentioned in the complaint, is entitled to a conveyance of the 
legal title for the same from the trustee, French. 

(3.) That the referee failed to give his conclusion of law, on 
the prayer of the defendants in their answer, that they were 
entitled to a sale of the land to satisfy the debt remaining un- 
paid and still due; and that the payment in Confederate 
money was only a payment pro tanto. 

Upon the hearing in the Court below, his Honor overruled 
the exceptions filed by the defendants ; confirmed the report of 
the referee and gave judgment for the plaintiff. 

From this judgment, the defendants appealed. 


Ropman, J. As Dockery purchased the land with full no- 
tice of all the circumstances attending the alleged payment by 
Morrissey, we are at liberty to consider him as standing in the 
shoee of Morrissey. It is properly conceded also, that the 
payment by Morrissey extinguished the debt to the value of 
the Confederate money on 6th February, 1864. So that the 
only question is, did it extinguish and satisfy the surplus of 
the debt beyond such value. A creditor in his own right, may 
receive payment in what he pleases, or may voluntarily release 
his debt. But it is otherwise with a trustee who is bound to 
protect the interests of his cestuz que trust. 

It has been long settled, in this Court at least, that if, during 
the war, a trustee in good faith, and exercising a prudent dis- 
eretion, received payment of a trust debt in Confederate money, 
he incurred no liability thereby, notwithstanding the money 
was depreciated at the time, and afterwards became lost. On 
like grounds the debtor who made such payment, was dis- 
charged. Ifa truetee acting mala fide, or with gross impru- 
dence, received payment in such money, he was liable to his 
cestut gue trust, for any loss thereby sustained. But it would 
not necessarily, and in all cases follow, that the debtor still 
continued liable. Thies would depend upon his own bona fides, 
It may be admitted that a debtor may lawfully pay his debt to 
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a trustee in depreciated money, under ordinary circumstances, 
if the trustee be willing to receive it. There may be circum- 
stances, making such payment at the time an advantage, or at 
least not injurious, to the cestuz que trust, and the debtor is 
not bound to Inquire, whether it be so in fact or not. But it 
is clear, that if the debtor fraudulently colludes with the 
trustee, and obtains a release without consideration, or upon a 
consideration which he must know to be grossly inadequate, 
such a re:ease will not be permitted to avail him in a court of 
equity: the debt will still exist for the benefit of the real 
creditor, the cestuz gue trust, who may enforce it against the 
debtor, and is entitled to the benefit of all the securities 
attached to it. The fraudulent release of a trust debt, is ana- 
logous'to a fraudulent sale of trust property, upon which the 
| cestua que trust has his election, either to go against the 
trustee for the price, or to follow the property in the hands of 
the purchaser. The equity of this principle is so apparent, 
and the principle itself of such familiar application, that it 
seems unnecessary to cite any authorities to establish, or illus- 
trate it. Nevertheless we refer to Story, Eq. Jur. sec’s. 422, 
423, 580, 581, 1256 to 1259, and the cases in this Court, cited 
by the counsel for the defendant. Is this a case in which that 
doctrine will apply? In Hmerson v. Mallett, Phil. Eq. 234, it 
was suggested that the receipt of Confederate money by a col- 
lecting officer, after 1863, was unauthorized, the depreciation 
being then so great, as of itself, to amount to notice frcm the 
party interested, that it should not be received. The position 
of a guardian who is under no requirement to collect, is very 
different from that of a collecting officer, who is ordered to 
collect. In Sudderth v. McCombs, 65 N. ©. Rep. 186, it was 
held that a guardian who early in 1865 received Confederate 
money in payment of solvent notes, was apparently inexcusa- 
ble. In Purser v. Simpson, 65 N. C. Rep. 297, it is said, that 
no fiduciary should have collected well secured notes, in Con- 
federate money, after the 4th of July, 1863. At the date of 
the payment under consideration, $6,820.00 in Confederate 
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money was worth in gold only $277.14. The actual value of 
the money we must assume was known to both Morrisey and 
Thompson. The debt of Morrisey was amply secured upon 
land, the most stable of all property. No occasion of the 
wards required its collection. The counsel for the defendant 
do not impute any actnal frand either to Morrisey, or Thomp- 
son. But we are of opinion that under such circumstances, 
there is a legal intendment of fraud, which there is no 
evidence to rebut. There are some things which from public 
policy, and fur the protection of cestui que trusts, must be 
assumed to be prima facie, fraudulent, or at least forbidden, 
and in that sense fraudulent: and we are of opinion that the 
payment which we have been discussing, comes clearly within 
that principle. 

As the wards of Thompson are not parties to this action, no 
judgment for a sale of the land under the deed in trust can be 
made. 


Per Curtam. Judgment below reversed, and the action of 
plaintiff dismissed. 


A. A. McKETHAN o. ALEX. MURCHISON and JOHN McKAY. 


Where A, one of the creditors of B, by contract with other creditors of 
B, purchased at an execution sale B’s land, to be held in trust for the 
payment of their respective debts, and A, having received payment of 
his debt from the sale of said land, sold the same to C, who again 
sold it toD: Held, that, in an action by F, one of the creditors of B, 
to enforce against D the said contract and trust, A and D were neces- 
sary parties. 

(Kelly v. Bryan, 6 Tred, Eq. 288; Day v. Howard, at this term; and Hd- 
wards v. The University, 1 Dev. & Bat. Eq. 325, cited and approved.) 


This was a criviL action, tried before Buaion, J, at Fall 
Term, 1874, Ricumonp Superior Court. 
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This action was commenced by summons on the 14th of De- 
cember, 1871, for the purpose of enforcing an alleged equity in 
favor of the plaintiff, in respect to a large tract of land in Rich- 
mond county, the legal title to which, once held by the de- 
fendant Murchison, was sold by the United States Marshal, 
under an execution issuing from the Federal Court against 
Murchison in favor of one of his creditors and was bought by 
the defendant, John W. McKay. 

The land referred to was included in an entry made by one 
John McKeller on the lst day of January, 1853, and for which 
he obtained a grant from the State for 10,572 acres on the 29th 
of December, 1855. A junior entry including the same land 
was made by one Walter F. Leake on the 10th January, 1853, 
with notice of tne prior entry of McKeller, and Leak obtained 
a grant from the State for 7,050 acres, dated 15th of Decem- 
ber, 1853. : 

At June Term, 1856, of Cumberland County Conrt, (being 
appearance term) judgment by confession dated 7th June, 1856, 
was rendered in favor of one Thos. 8. Lutterloh against Me- 
Keller for $2,000 and cost, in case No. 220 on the appearance 
docket. On the eame day and at the the same term there 
were two similar judgments rendered in favor of the firm of 
D. & W. McLaurin, against McKeller: one for $800 and costs, 
and the other for $750 and cost, in cases No. 221 and 2¥2 on 
the appearance docket. Executions were issued on these three 
judgments and were levied on the interest of McKeller in 
5,8944 reres of land in Cumberland county, and return made 
to September Term, 1856, of a sale of defendant’s interest in 
the land levied on to Thos. §. Lutterloh for $2,567.47, of which 
$1,447.98 was applied to Lutterloh’s execution, he receipting 
for that amount thereon, and the balance $1,119.49 was applied 
to the two executions in favor of D. & W. McLaurin, leaving 
a balance due on all three of the executions. 

At September Term, 1856, another judgment was rendered 
against McKeller, being a judgment by default final upon an 
acknowledgment of service in No, 185,and Alexander Murch- 
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son for $1,755.28 of which sum $1,744.00 is principal money. | 
Executions subsequently issned upon al) of these judgments to 
the Sheriff of Richmond county and was levied on MckKeller’s 
interest in the 10,572 acres of land aforesaid, also on some other 
Jand claimed by him in Richmond county. The execution in 
favor of Thos. 8. Lutterloh and the two in favor of D. & W. 
McLaurin were levied September 26th, 1556, and the execution 
in favor of A. A. McKethan and Alexander Murchison was 
levied October 17th, 1856. Under these levies a sale was made 
by the Sheriff of Richmond cuunty on the 16th day of March 
1858, Thos. 8. Lutterloh becoming the purchaser of the 16,572 
acres at $300, and of the residue of the land for $56, making in 
all $3856, of which $8.90 wae applied to the payment of the 
_ sheriffs commissioners and of the balance $195.55 was applied — 
to the payment of Lutterloh’s execution, he receipting for the 
same and $151.55 was applied to the execution in favor of D. 
d& W. McLaurin, and none was applied to the payment of the 
execution in favor of McKethan & Murchison. A previous 
sale had been advertised to take place in December, 1856, under 
the foregoing levies, but the sale was returned “ postponed on 
account of stress of weather.” 

The sheriff of Richmond county executed to Thos. S. Lutter- 
loh a deed for the 10,572 of land, dated 16th March, 1857, the 
consideration of which was $300. Thos. S. Lutterloh executed 
a deed for the said land to Alexander Murchison, dated Decem- 
ber 7th, 1859, the consideration of which deed was $100. 

Walter F. Leak executed a deed for the 7,050 acres of land 
to Alexander Murchison, dated 21st of March, 1861, the con- 
sideration of which was $705. 

The interest of Alexander Murchison in this Richmond 
county land was levied on and sold by the United States Mar- 
shal under an execution issuing from the United States Circuit 
Court, at Raleigh, upon a judgment in favor of Evander McNair 
for $2,000, and at the sale, the defendant, John W. McKay, 
bought the land on March 9th, 1869, for $525. 
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The United States Marshal, Samuel T. Carrow, excented a 
deed to John W. McKay, dated 6th December, 1871. 

After commencement of this action John W. McKay and 
wife executed a deed for this land to Dr. W. J. Hawkins, on 
the 20th January, 1872. 

The foregoing is an abstract of the legal title. The equity 
claimed is based upon an alleged contract between the judg- 
ment creditors of McKeller, to wit: Thomas §. Lutterloh, D. 
& W. McLaurin, A. A. McKethan and Alexander Murchison, 
that Lutterluh should bny the Richmond county lands of Me- 
Keller and hold the same for the joint benefit of himself and 
the other creditors. That Lutterloh did so buy them and hold 
them until he had satisfied his his own debts and that of D. 
W. McLaurin, and then passed the title to Murchison without 
consideration, for the purpose of securing the debt of McKethan 
& Murchison ; that a trust was thereby created in Murchison, 
in respect to said land in behalf of himeclf and the plaintiff, 
which still continued, as their joint judgment against McKel- 
ler was still unpaid. And that when John W. McKay bought 
the land at execution sale made by the United States Marshal, 
under an exeention against Murchison, he took the legal title 
cum onere, and stood in the place of Murchison and was 
affected by the trust. 

The defendants, who filed separate answers, deny the equity 
alleged by the plaintiff. Murchison denied that he was a party 
to any such agreement, and alleged that he bonght for himself 
from Lutterloh, without notice of any outstanding eqnity in 
the plaintiff, and for a valuable consideration, and that in ad- 
dition to Lutterloh’s title, he had bought the title of Walter 
F. Leake and taken a deed frum him. 

John W. McKay anewered, alleging that he had bought the 
land at execution sale, without knowledge of plaintifi’s claim 
or equity thereto, and had sold thesame to Dr. W. J. Hawkins, 
before the commencement of this action, and prior to nctice of 
the plaintifi’s claim or eqnity thereto, if there was any equity, 
and had passed the title in January, 1872. 
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Before the jury was empannelled, the defendants moved to 
dismiss the action for want of jurisdiction, because in the 
prayer for judgment partition was sought, and the Probate 
Court was the proper Court to make partition. 

The plaintiff resisted the motion on the ground that parti- 
tion was not the relief songht, that the plaintiff desired that 
his rights might be ascertained and adjudged with the ultimate 
view of partition, should he be entitled thereto, which, if 
necessary, be would seek in the proper Court. 

The motion was overruled ana the defendants reserved leave 
to except. 

Fourteen issues were submitted to the jury, and the defend- 
ants proponnded a fifteenth, in these words: ‘Was the 
arrangement between Thos. 8. Lutterloh, D. & W. McLaurin, 
A. A. McKethan and John McKeller, made for the purpose of 
hindering other creditors?” The issue was excluded by the 
Court on the ground that it did not arise upon the pleadings, 
and the defendants reserved leave to except. 

The witnesses were numerons, their examination protracted, 
and their evidence conflicting. No objection was taken to the 
admissibility of evidence or the charge of his Honor. 

The following are the issues submitted to the jury, and the 
responses thereto: 

1. Did Thos. S. Lutterloh purchase the land in dispute at 
sheriff’s sale, for himself aud the other creditors of John Me- 
Keller, viz: D. & W. McLaurin, Alexander Murchison and A. 

_ A. McKethan? 

Answer. Yes. 

2. Did Alexander Murchison agree to or sanction the pur- 
chase by Lutterloh for himself and the other creditors ? 

Answer. Yes. 

3. Did Alexander Murchison purchase the land from T. S. 
Lutterloh, for value and without notice ? 

Answer. For value, with notice. 

4, Did Alexander Murchison receive a conveyance for the 


432 IN THE SUPREME COURT. 
McKETHAN v. MuRcHIson and McKay. 


Jand in dispute, without consideration and for the purpose of 
holding the same for the use of himself and the plaintiff? 

Answer. Received conveyance for consideration for the 
purpose of holding it for himself. 

5. Was the deed from Dr. John W. McKay to Dr. W. J. 
Hawkins, executed before the commencement of this action ? 

Answer. No. 

6. Did Walter L. Leak, at the time of making his entry of 
the land in dispute, have notice of the prior entry of John 
Mc Keller ? 

Answer. Yes. 

7. Did John W. McKay, at the time of his purchase at mar- 
shal’s sale, have actual notice of plaintifi’s equity ? 

Answer. No. 

8. Did John W. McKay contract, in writing, to sell the 
land in dispute to Dr. W. J. Hawkins, assignor, before notice 
of plaintiff’s equity ? 

Answer. Yes. | 

9. Did plaintiff offer to pay to} Dr. John W. McKay one- 
half of the sum paid to Walter F. Leak, and did the said Mc- 
Kay refuse said offer and decline to state the amount paid to 
said Leak ¢ 

Answer. Yes. 

19. Did Alexander Murchison purchase from W. F. Leak 
for the purpose of perfecting his own title ? 

Answer. Yes. 

11. Did Alexander Murchison have notice of the trust in 
Thos. 8. Lutterloh for the benefit of plaintiff and others, when 
he received the deed from him. 

Answer. He did previous to receiving the deed. 

12. Was the alleged agreement referred to in the complaint, 
under which the plaintiff seeks to charge the defendants, in 
writing, and signed by the parties to be charged therewith ? 
Answer. No. 

13. Was there ever any agreement in writing between these 
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parties or any of them, that the land should be held in trust, 
as alleged ? 

Answer. No. 

14. Was the purchase money paid before the execution of 
the deed from John W. McKay to Dr. W. J. Hawkins ? 

Answer. No. | 

Upon the finding of the jury upon the issues, the plaintiff 
moved the Court for judgment : 

1. That the defendants be declared trustees for the use of 
the plaintiff. 

2. For a decree selling the land to pay the debt due plaintiff. 

The defendants moved the Court for judgment that they go 
without day and recover costs. 

His Honor overruled the motion of the plaintiff, and dis- 
missed the action. 

From this judgment, the plaintiff appealed. 


Steele & Walker and Ray, for the appellant. 


W. McL. McKay, Pemberton, Newt McKay and Smith & 
Strong, coutra. 


Pearson, 0. J. We were inclined at the hearing, after the 
well considered and able argument of Mr. Ray, to overrule his 
Honor, and to hold that upon the findings of the jury on the 
issues submitted, there was error in the judgment dismissing 
the action, and that judgment should have been entered for 
the plaintiff, at least for the amount of his debt and interest, 
if not, for a ratable part of the fand in the hands of McKay. 
This larger equity being put on the ground, that Lutterloh 
bought the land and took a deed for the use of himself and of 
McLaurin, and Murchison, and McKethan, creditors of Mc— 
Kellar, under an agreement that he would act as agent for 
them, this created an express trust, that is, one by consent 
of parties, as distinguished from a constructive trust, that is, 
one made by a Conrt of equity, whereby a person against his 

28 
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consent, is converted into a trustee by reason of frand, bad faith 
and the like. . 

The objection that this trust, created by agreement, was void, 
because not evidenced by writing, is met by the case, Hargan 
v. Aing, and that class of cases. Let it be noticed, that this 
class differs from the class of cases where the maker of a deed, 
absolute upon its face, seeks to convert it into a deed to secure 
the payment of a debt, to-wit, a mortgage, on the ground that 
the deed was obtained by frand, accident, mistake or oppres- 
sion, of which class, Staton v. Jones and Kelley v. Bryan, 6 
Tred. Eq., 283, are the leading authorities. And it differs 
from the class of cases, in which it is held, that “an agreement 
to sell or convey Jand or any interest therein, unless there be 
some note or memorandum thereof in writing, &c., shall be 
void.” ‘The cases under this class, are such as reject the doc 
trine of part performance, and are too tedious to mention. 

The learned Judge held, the agreement “that Lutterloh 
would buy the land for himself and McLanrin, (they having 
priority to the amount of their debts,) and for the defendant 
and Murchison, was void, because not reduced to writing, and 
did not attach itself as a trust to the Jand in the hands of Lut- 
terloh. There is error. His Honor did not advert to the dis- 


tinction settled by the class of cases represented by Hargan v. 
King, “‘ between an agreement relating to land,” and a agree- 


ment to sedd or convey land. 

Assuming that a trust attached to the land in the hands of 
Lutterloh, and assuming aleo that the debts of Lutterloh and 
McLaurin were satisfied, and that they had relinquished all for 
their interest in the trust fund, as is alleged in the complaint 
(Note: This fact is not found by the jury.) Then it follows 
upon plain principles of equity, that Murchison who purchased 
the Jand of Lutterloh for value, but with notice. (8d issue,. 
held it subject to the trust of McKethan ; it also follows, upon 
plain principles of equity, that as Murchison had become trus- 
tee, his purchase of the title of Leak, was for the benefit of the 
trust fand and operated by way of extinguishment; it also fol. 
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lows, upon plain principles of equity, that McKay being a pur- 
chaser at execution sale, took the place of Murchison and .ac- 
quired no more than what he could rightfully convey ;in other 
words, stood in the place of a purchaser with notice. It also 
follows upon plain principles of equity, that the. plaintiff has 
his election to charge McKay with his proportionate part of the 
trust fand, into which the land has been converted, or to follow 
the land itself in the hands of Hawkins, who had notice of the 
trust in favor of plaintiff before he paid the price and took a 
deed for the land, and was not obliged to go on with an execu- 
tory contract made (as we will suppose) before he was put on 
inquiry in respect tothe incumbrances upon the title of McKay. 

The other two positions taken by his Honor in support of 
the judgment are not tenable. 

1. Mutual promises coustitute a valuable consideration ; this 
is settled. 

Besides this McKethan performed his promise by assigning 
the execution iu favor of himself and Murchison to Lutterloh, 
to be made available, if necessary, to satisfy his bid for the land. 

2. It is “a stale demand,” that is as we understand his 
Honor to mean, a demand barred by the statute of limitations 
or by the principles of the common law. 

At what time Murchison bought the land of Lutterloh is not 
set ont in the case—it was after March, 1857. For that was 
the date of Lutterloh’s purchase, which created the trust. Sup- 
pose this act of Murchison in buying the land, and taking an 
absolute deed from Lutterloh, was a disavowal of his relation 
to McKethan as tenant in common, and amounted to an “actual 
ouster” so as to put the Statute of Limitations in motion, as 
to which a good deal could be said. See Day v. Howard, at 
this term. 

The time in which an equity, raised by the Court in regard 
to land can be barred in analogy to the statute of Limitations, 
is seven years. Adwards v. University, 1 Dev. & Bat. Eq. 
325. Counting out 1861 to 1870. thestatute isno bar. The 
doctrine of “ stale demands,’ which the courts have in the ab- 
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sence of legislation felt called upon to administer, was never 
resorted to in England under twenty years, and in this State 
ten years. 

We do not feel at liberty to express any decided opinion 
upon the matters of law above set out, so as to exclude further 
argument and discussion, becanee we consider the objection for 
want of parties well taken, ove tenws and in this Court for the 
first time. Lutterloh is a necessary party, because he was the 
original trustee, and ought to be heard, and concluded in re- 
spect to his se//zng the trust fund to Murchison, and in respect 
to the alleged satisfaction of his debt and his relinquishment of 
all further claim to the trust fund, which as it turns up is much 
in excess of an amount sufficient to pay the debts of the respec- 
tive parties, to the agreement under which Lutterloh took the 
legal title. The qnestion is presented after the satisfaction of 
the debts of Lutterloh and McLaurin and of Murchison and 
McKethan, the trust fund being in excess, how is it to be dis- 
posed of? Clearly Lutterloh is concerned in this question, and 
clearly McLanrir is also concerned in it. 

We also think that Hawkins is a necessary party, for if the 
plaintiff gets judgment, and MKay fails to pay, then the plain- 
tiff may follow the land having his election to take the trust 
fund in its converted state that is the $7000 in the hands of 
McKay, or to hold on to the land in its unconverted state, 
which would bear on Hawkins. 

Onr conclusion is, that in order to have a judgment binding 
upon all persons concerned and settling all matters of contro- 
vergy in respect to the many transactions in regard to this land, 
the case be remanded to the end that all proper parties be 
made. The plaintiff will pay the cost of this Court. In the 
Court below he will have the benefit of the issues found by the 
jury, that verdict stands as between the present parties: New 
issues will only be submitted upon allegation of the new parties, 
who may be brought in as plaintiffs or defendants, as they are 
advised. | 

Perr Curiam. Case remanded to make parties. 
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For an informality in drawing or empanneling grand jurors, a plea on 
the arraignment of the defendant for trial, and not a motion to quash, 
is the proper practice. 


Section 229, Code of Civil Procedure, prescribing how the jury lists of 
the several counties shall be annually prepared by the County Com- 
missioners, is directory only, and not mandatory. And the objection 
that the jury list, from which the grand jury was drawn, did not con- 
tain the names of all the persons in the county qualified to sit as ju- 
rors, was properly overruled in the Court below. 


(State v. McEntire, 2 Car. L. Repos. 28; Seaborn’s case, 4 Dev. 805, cited 
and approved.) 


CriminaL action, for betting at a public gaming table, tried 
at the Spring Term, 1875, of the Superior Court of Waxr 
county, before his Honor Judge Watts. 

The defendant, upon hearing the indictment read, moved to 
quash the same, because it was not found and presented by a 
grand jury, duly and regularly selected, summoned, drawn 
and sworn according to law; whereupon the following facts 
alleged by the defendant, as the ground for quashing the said 
indictment, are admitted by the Solicitor. 

1. The jury list, from which the jurors for the term at which 
said bill was found, were selected, did not contain the names 
of any persons qualified to act as jurors resident in three of 
the townships of said county, to-wit: Raleigh, Wake Forest 
and Swift Creek. 7 

2. The County Commissioners made out the eaid jury list, 
at their session of September, 1874, on which were 450 names 
tor 14 townships of Wake county ; after the venzre in this case 
was returned to Court, the said County Commissioners added 
to the jury list, 212 names of jurors, asthe lawful jurors, in the 
said three omitted townships. 
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3. The completed and revised lists of the jurors for the 
whole county for the year 1873, in September of that year, 
had been prepared by the previous Board of County Commis- 
sioners, and was in the custody of the Board which selected 
said jurors. | : 

His Honor, after argument, refused the motion to quash, 
and required the defendant to plead, which was done by his 
entering the plea of “ not guilty.” 

The jury returned a verdict of guilty. Judgment and ap- 
peal by defendant. 


Fowle and Battle & Son, for defendant. 
Attorney General Hargrove and fLarris, for the State. 


Bynum, J. The regular way of raising the question here 
made, would have been, not by a motion to quash, but by plea 
on the arraignment for trial. Sneh is the course indicated as 
the most proper in the State v. Melintire, 2 Car. L. Rep., 285 
and afterwards approved in the State v. Seaborn, 4 Dev., 305. 
But as the facts are stated and agreed upon, the question will 
be considered as if raised by plea and demurrer thereto. 

The facts are, that the jury list, from which the grand jury 
finding the indictment was drawn, contained the names of 451 
qualified jurors, but did not contain the names of 241 others, 
who were also qualified and ought regularly to have been on 
the list, but were omitted therefrom by the County Commis- 
sioners in preparing and revising the jury list, from some canse 
not appearing, and not alleged to have been intentional or cor- 
rupt. 

Was the indictment well found, is the question. There is 
no allegation that any of the jurors comprising the grand 
jury, were not properly qualified jurors, and were not prop- 
erly on the list drawn from, or that they were not, in every 
other respect, regnlarly drawn and empanelled in the manner 
prescribed by law. Nor is there any suggestion that the de 
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-fendant has been prejudiced by the omission objected to by 
him. Indeed, it might be a question, whether the State was 
not more prejudiced than the defendant, inasmuch as the more 
fully a county is represented by the grand jury, the less chance 
there will be that criminals will escape notice. This case is an 
illustration; for the record shows that when the motion to 
quash was overruled, the defendant was put upon his trial, and 
upon the plea of not guilty, was convicted. And now, in this 
Court, he relies only upon the technical objection as to the 
regularity of the finding of the grand jury. 

The law, C. C. P., sec. 225, prescribes in detail and with 
much particularity how the jury list of the’ county shall be 
annually prepared and revised by the Board of County Com- 
missioners. It is highly conducive to the fair and impartial 
administration of justice, that these details should be strictly 
observed and followed, and any intentional non-observance of 
them is thesubject of censure, if notof pnnishment. But it is 
well settled that they are only rules and regulations which are 
directory only, and have never been held to be mandatory, 
where the persons summoned are qualified jurors in other 
respects. It is clear from the statute itself that these rules 
are not mandatory, as they are nowhere declared to be, and no 
penalty is affixed for a violation of them. So far from re- 
garding as fatal an omission to follow strictly these regulations 
so prescribed, the statute, C. C. P., sec. 229, expressly provides 
that irregularities of the kind shall not vitiate. “In all cases 
where the county commissioners of any county may have re- 
vised the jury list or corrected the same, or drawn a jury at 
a time or in a manner different in from that prescribed by law, 
shall be valid as if drawn at the proper time and in the proper 
manner: Provided, said action has been in all other respects 
conformable to law. This proviso does not embrace our case. 
If a person not on the jury list should be summoned, or one 
not qualified as a juror, such irregularity could not be “ con- 
formable to law,” and would fall within the proviso, and if 
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objected to in apt time and manner, would probably be fatal 
to the indictment found. 

The whole doctrine upon this subject is so fully discussed in 
State v. Seaborn, 4 Dev. 805, that it is unnecessary to do 
more than refer to it. 

There is no error. 


Pre Curiam. Judgment affirmed. 


WILLIAM SLEDGE », JOHN A. REID, Sheriff, &c. 


Consequential damage to be recoverable in an action of tort, must be 
the proximate consequence of the act complained of, and not the 
secondary result thereof : 

Hence, in an action by A against B, for wrongfully taking and con- 
verting his mule, A can recover the value of the mule at the time of 

such conversion; but he cannot recover for the loss of a part of his 
crop, following the loss of the mule, as such loss is too remote and 
uncertain. 

(Ashe v. De Rossett, 5 Jones, 299; and Boyle v. Reeder, 1 Tred. 607, cited 
and approved. ) | 


Crviz action, in the nature of Trover, tried before Moore, J. 
and a jury, at the December (Special) Term, 1873, of Hatirax 
Superior Court. 

The plaintiff demanded the value of a mule, which he 
alleged the defendant had wrongfully taken from his possession 
in April, 1871, and converted to his own use; and also addi- 
tional and specific damages, resulting from such taking and 
conversion. 

The conversion was admitted ; and the jury, in response to 
an issue submitted as to the value of the mule at that time, 
assessed its value at $75; for which the plaintiff had judé- 
ment; and from which the defendant did not appeal. 
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The plaintiff further claimed, and introduced evidence to 
prove additional, specific damages arising from the loss of his 
mule, in this; that he was a farmer in 1871; that he owned 
two mules, and had pitched a two horse crop, and had worked 
therein until the 18th day of April, 1871, when the defendant 
took and wrongfully converted one of them, the mule in con- 
troversy. That in consequence thereof, he was compelled to 
reduce his crop one half, and to discharge one of his hands. 

The plaintiff further testified, that the net proceeds of his 
farming that year, with his single mule, amounted to about 
$125 ; and that he had owned for two years the mule taken by 
defendant. 

Upon these facts, his Honor charged the jury that in trover 
the general rule ig, that the value of the property at the time 
of conversion, with interest thereon, measures the damages, 
But, as Parsons in his law of contracts, vol. 3, page 198, (5th 
kd.,) remarks, “ there are some exceptions to this rule; and if 
it can be shown that the plaintiff suffered by the wrong doing 
of the defendant, a specific injury, or by the failure of a specific 
purpose, for which he had bought the property or the like, the 
principle of compensation would require that this should be 
taken into consideration.” Here, it appears in evidence, that 
the plaintiff owned two mules, and had pitched a two horse 
crop for the year, 1871; that he had hired labor and actually 
worked to that end from Ist January to the 18th day of April, 
when one of them, the mule in controversy, was taken by de- 
fendant, whereby he was compelled to reduce his crop to a one 
horse crop. It further appeared, that his net profit from the 
labor of his remaining mule was $125. The Court further 
charged, that the jury could allow the plaintiff damages for 
the specific loss, if any,incurred by the necessity of shortening 
his crop. To this part of his Honor’s charge the defendant 
excepted. : 

In addition to the value of the mule, $75, the jury assessed 
the plaintiff’s specific damages at $65, by reaton of his being 
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compelled, by the wrongful act of the defendant, to shorten 
his crop. 3 

Motion for a new trial, for snisdivection of the Jury; motion 
overruled. Judgment and appeal by defendant. 


Batchelor and Day, for appellant. 
W. Clark, contra. 


Bynum, J. Consequential damage, to be recoverable, in an 
action of tort, must be the proximate consequence of the act 
complained of, and not the secondary result thereof. The rule 
is plain; the difficulty, if any, is in its application. The di- 
viding line between proximate and remote damage, is some- 
times so indistinct as to leave a field of doubtful and disputed 
ground. No difficulty of that sort arises here, and the case 
affords an apt illustration of the rule. 

The proximate damage to the plaintiff from the tort of the 
defendant, was the los: of the mule; a shortening of the crop 
was the secondary consequence resulting from the first damage. 
He is allowed to recover for the first, but not for the second, 
because it is too remote and uncertain. The loss of the crop, 
though following the loss of the mule, was neither a necessary 
or natural consequence. The plaintiff might buy or hire 
another and finish his crop; and because he preferred to throw 
out a part of the crop, he is not thereby enabled to claim dam- 
age for the loss as an immediate and necessary consequence of 
the tort. 

Suppose the Court should apply a principle of equity and 
undertake to place the plaintiff as near as may be to his condi- 
tion as it was before the tort? As far as the Court could go 
to that end wonld be to allow him the cost of the hire of 
another animal until his crop was made, and then to pay him 
for the one he had lost. That, we think, should be the rule of 
damages in this case. Anything beyond this would be too 
-remote and conjectural, and would lead the Courts into a. 
boundless field of investigation, 
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If the action was for damage for a breach of contract, the 
rule would be to give such damage, as being incidental to the 
breach as a natural consequence thereof, may be reasonably 
presumed to have been within the contemplation of the parties. 
Ashe v. DeRossett, 5 Jones, 299. Inour case the defendant 
was an officer of the law, armed with a legal precept, and acted 
in the supposed discharge of his duty. He contemplated no 
wrongful injury to the plaintiff, and in no view can be held 
liable for more than the immediate and natural consequences 
of his mistake as to the ownerehip of the property converted 
by him. , 

In an action of covenant for not furnishing machinery for a 
steam mill, at a stipulated time, the plaintiff cannot recover in 
damages the estimated value of the proftés he might have made, 
if the covenant had been complied with, because they are too 
vague and uncertain to form any criterion of damages. fc- 
Boyle v. Ruder, 1 Ired., 607. Such has been the nniform 
course of the decisions in this State. We think they are 
founded upon the soundest principles and sustained by the 
weight of authority. 2 Kent’s Com. 480, in notes; Sedgwick 
on Dam., 67; Hadly v. Baxendate, 9 Exch. 841; Blanchard 
v. Eley, 21 Wend. 342, 30 Iowa, 176. 

The objection that the action abated by the death of the de- 
fendant, is untenable. Bat. Rev., chap. 45, sec. 113. ©.C. P., 
sec. 64. 

His Honor’s instructions to the jury were erroneous. 


Per CuRIAM. Venire de novo. 
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R. D. WHITLEY, Guardian, &c., and others ». A. A. ALEXANDER, 
Adm’r., &c., and others. 


An administrator, whose wife was the only heir and next of kin of the 
intestate, took into ;ossession in October, 1861, all the property of 
the intestate, and used it as his own, including a number of slaves, 
employed by the administrator in cultivating his land ; which property 
was more than sufficient to pay the debts of the intestate, and some 
of which the administrator sold and paid off before 1863, a large. 
amount of the intestate’s indebtedness including debts of simple con- 
tract, and before notice of two of the debts sued on; and who admin- 
istered the same bona jides: Held, that as the debts the administrator 
had notice of, was sma'l in comparison with the estate, he might rea- 
sonably expected to have paid them from the income of the estate of 
the intestate, without making the sacrifice which would have resulted 
from a sale of the slaves after 1861, and that the administrator was 
not, undrr the circumstances, liable for the value of the slaves, 


Nor was the administrator, under such circumstances, liable for the 
value of three mules taken by the Confederate authorities, one of 
which was paid for with Confederate money, which, the administra- 
tor being unable to use, he invested in Confederate bonds and lost, 


An administrator, who finds a raw commodity on hand, (tobacco for in. 
stance,) may lawfully, without a fraudulent intent, put it in a condi- 
tion in which it is usual to sell it, or in which, under the circum- 
stances, it can be best sold. And the administrator was justified, on 
account of the perishable nature of the tobacco, in selling it for Con- 
federate money, the then only currency. 


Where tie administrator rightfully and bona jide receives Confederate 
money, in the administration of his intestate’s estate, which cannot be 
used in the payment of debts, and the money not being by him in 
any manner converted, he ought not to be charged with value thereof. 


Where an administrator had certain railroud stock belonging to his in- 
testate, assigned to himself personally and for his own benefit: Held, 
to be a conversion of such stock, for which the admistrator was 
responsible. | 


When an administrator has paid debts of lower, before those of higher 
dignity, the estate being at the time solvent, er when any creditor 
has refused to receive payment in Confederate money, which was af- 
terwards used in payment of the debts of the estate, or become worth- | 
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less without the fault of the administrator: Held, that such payment 
should be allowed to the administrator in all suits, &c., without re- 
gard tothe dignity of the debts thus paid, as compared with those 
sued for. 


If an intestate owe simple contract debts which are duo, and he is also 
indebted by s contingent security, such as a bond to save harmless, or 
other bond, under which it depends upon a contingency whether any 
debt will ever arise, and no breach of the condition has taken place, 
the administrator may pay the simple contract debt, 


A judgment quando amounts to an admission that the administrator had 
no assets at its date; and an order of reference subsequently made, 
should confine the account to the assets received by the administrator 
since the date of the judgment. 


This was a CIVIL ACTION on a guardian bond, tried before his 
Honor, Jude Schenck, at Spring Term, 1875, of Mrecxktennure 
Superior Court, on exceptions by plaintiffs and defendants to 
the report of the Clerk, to whom it had been referred to take 
certain accounts. 

The statement of the case for this Court, made up by the 
counsel of the parties in the Court below, is so complicated, 
that, toa proper understanding of the questions intended to 
be raised and presented for the decision of this Court, it is 
deemed best to publish the same without alteration or abridge- 
ment; and that too, although the record sets out many facts 
not pertinent to the points decided. 

The statement is substantially as follows: 

In the Superior Court for the connty of Mecklenburg four 
suits were instituted by the hereinafter mentioned plaintiffs, 
against the defendant A. A. Alexander, administrator of the 
estate of R. B. Monteith, hereinafter named upon the follow- 
ing canses of action as hereinafter set forth. 

I. At Fall Term, [870, 2 summons was issued and served 
upon A. A, Alexander, W. S. M. Davidson and Nathaniel 
Alexander, at the instance of F. M. Parks and wife Sarah A,, 
Mattie J. Alexander and infants John McAlexander, A. W. 
Alexander, Laura R. Alexander, who sue by their guardian, 
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J. DB. Kernes; in which case a complaint was filed setting 
furth the following cause of action, to-wit: That one John 
McAlexarder, died intestate, in the year 1856, and Jeaving 
among others as his next of kin who were infants at that time, 
Mattie J. Alexander, John MecAlexander, Albert Alexander 
and Laura Alexander; that atthe January Term, 1861, of the 
Court of Common Pleas and Quarter Sessions for said county, 
one B. W. Alexander entered in as guardian for said minor 
children, and gave bond as required by Jaw in the snm of 
twenty thousand dollars, with Tt. D. Monteith, the intestate of 
the defendant, A. A. Alexander, as surety. That by virtue of 
his appointment as guardian, the said DB. W. Alexander took 
charge of the estate of his said wards; that said D. W. Alex- 
ander died in tne year 1865, without having made a settlement 
of his gnardian estate, that at October Term, 1866, one James 
YD. Kerns qualified as guardian of the three minor children of 
the said John McAlexander, to wit: John McLaura BR. and 
A. W. Alexander; the plaintiff Sarah having intermarried 
with one T. M. Parks; that in 1866, a suit wag instituted by 
the guardian of the infants aforesaid, and Parks and wife 
against the perscnal representation of the said B. W. Alex- 
ander, when it was adjudged that the said D. W. Alexander 
was indebted to his wards in the following sums respectively : 


T. A. Alexander, $2,090.48 
W. J. Alexander, | 2,837.81 
J. M. Alexander, 3,788.06 
A. W. Alexander, 3,852.59 
L. Alexander, 3,865.60 
Making a total indebtedness of $16,434.49 


And this snit is brought upon the guardian bond of the said 
DB. W. Alexander, upon which Monteith, the intestate of the 
defendant, A. A. Alexander, is surety to recover the same. 

IJ. The second suit was brought in the name of T. M. 
Parks and wife Sarah Ann, Mattie J. Alexander of full age, 
and John McAlexander, A. W. Alexander and Lanra A. Alex- 
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ander, who sue by their guardian, J. D. Kernes, against A. A. 
Alexander, W. 8. M. Davidson and Nathaniel Alexander 
infants. The cause of action is as follows: 

After setting out the fact in the complaint of the death of 
John McAlexander and the appointment of B. W. Alexander, 
the guardian of his infant children, the death of B. W. Alexan- 
der, the appointment of an administrator upon his estate, the 
appointment of T. D. Kernes as guardian of the three minor 
children as aforesaid, the complaint alleges that in the settle- 
ment of Kernes, guardian with the personal representatives of 
said B. W. Alexander, the said Kernes as guardian, took from 
said personal representative a note upon R. B. Monteith as 
principal in the sum of $1,272.79, and that Kernes instituted 
a suit in Mecklenburg Superior Court in the name of the per- 
sonal representative of B. W. Alexander against A. A. Alex- 
ander, administrator of R. B. Monteith, and on the 22nd of 
November, 1869, recovered a judgment guando against him 
for said sum with interest and costs, and this suit is brought to 
recover this amuunt upon the administration bond of said A. 
A. Alexander. 

III. The third suit was brought by Moses A. White, guar- 
dian of the minor children of J. H. Johnston against A. A. 
Alexander, administrator of R. B. Monteith upon the following 
cause of action, to-wit:-Upon a promissory note given by R. 
B. Monteith to said Johnston, guardian, in the sum of $480.00 
upon which there was a payment of $150.00. 

IV. The fourth suit is brought upon the guardian bond of 
B. W. Alexander as guardian of Harriett McCoy upon the 
relation of Albert McCay and R. D. Whitley, guardians of 
said Harriett McCay against 8. P. Alexander, administrator of 
B. W. Alexander, and A. A. Alexander, administrator of R. 
B. Monteith, the caid Monteith being the surety to said B. W. 
Alexander, to recover the sum of four thousand dollars, the 
amount of said bond. 

That this case wasreferred to E. A. Osborne, Clerk, to 
take an account of the administration of R. B. Monteith by 


448 IN THE SUPREME COURT. 
WHITLEY, Gaardiaa: &c., et al. v. ALEXANDER, Adm’r., &c., ef al, 


A. A. Alexander, administrator, and it was agreed by the 
counsel engaged that all the testimony and the report of the 
Clerk should apply to the four cases aforesaid. That in ac- 
cordance with said agreement such testimony was taken rela- 
tive to the points made in all four of the cases, and a report 
made by the Clerk and returned to the Conrt fixing the ad- 
ministration with assets. That when the case came on for 
hearing before his Honor, Judge Schenck, upon exceptions 
filed thereto, his Honor filed his decree, finding the facts 
and the law relative thereto: That upon filing said decision 
the counsel for the defendant proposed certain issues of fact 
which they deemed necessary for a decision of all the matters 
arising in the four cases aforesaid. Four of which said issues 
his Honor did pass upon; the others of which he declined so 
to do. There was evidence taken in the case pertinent 
to the issues not found by his Honor, as will appear by the 
depositions on file in this cause; that the said issues of fact 
which the counsel for the defendant requested his Honor to 
find together with those not found, have been filed in this 
cause, and compose a part of the record in this case. 

Upon the foregoing case being tendered to the plaintiff’s 
counsel as an addition to the case heretofore filed in the Su- 
preme Court, they agree to accept the same with the modifi- 
cation and addition following, which is agreed to by the de- 
fendant’s counsel, to-wit : 

Subsequently to the reference to the Clerk to take the ac- 
count referred to, by an order of the Court, it was referred to 
the Clerk to report the facts which report was made by the 
Clerk and exceptions filed thereto by the counsel for the de- 
fendants, when the cause came on for hearing before ScuENcx, 
Judge, defendant’s counsel made a motion to set aside the re- 
port of the Clerk finding the facts, whereupon his Honor pro- 
ceeded to find the facts himself to which plaintiff excepted. 
By leave of Court plaintiffs filed exception No. 4. This ad- 
ditional fact is agreed upon by the counsel as a part of the 
case. That at the time Alexander administered on the estate 


JUNE TERM, 1875. 449 


WHITLEY, Guardian, &c., e al. v§ ALEXANDER, Adm’r., &c., et al. 


ee 


of Monteith, he regarded the estate as solvent, and as Alex- 
der’s wife was the ouly heir at law, and next of kin to Mon- 
teith, he kept the property together, thinking he could make 
the money outof it to pay the debt of Monteith’s estate, and 
he kept the property there until the close of the war. 

The following is the report of the Clerk, viz: 

This cause having been referred to the undersigned to re- 
port the facts, ] find as follows: A. A. Alexander adminis- 
tered on the estate of R. B. Monteith, at October Term of the 
County Court, 1861, and gave bond with defendant, W. 8. M. 
Davidson and N.S. Alexander for forty thonsand dollars. The 
property of the estate consisted of a large quantity of lands, 
embracing eleven plantations of various sizes and value, sixteen 
negro slaves, valued at from $500 to $1,500 each; twenty 
thousand pounds of leaf tobacco, valued at $2,400; eleven 
mules, worth $1,600; twenty-five shares of railroad stock 
valued at $1,440 5 fifreen bushels corn, valued at $22.50, and 
various other items of property as cet forth in the report 
heretofore. filed in this action, amounting in all to 
&37,504.34, principal, and $15,077.80 interest, $52.581,64. 
Of this amount the administrator only returned to the 
Court a report of $3,161.82 (principal) worth of assets. 
since the action began, which was mainly the proceeds of 
a sale made soon after the death of Monteith. All the other 
property was taken into the possession of the administrator,. 
whose wife was the only heir and next of kin to said de- 
ceased, and used by him as his own property. The tobacco. 
was manufactured and sold with some of Alexander’s own to- 
bacco. The greater portion of the corn and forage was used 
for the mules and negroes, and they were kept and worked on 
the farms. Some of the mules, one or two, were taken by 
Confederate authorities, some by raiders, and perhaps one sold 
in the sale of assets before mentioned. In fact, all the property 
not sold as above stated, was taken in the possession of defen- 
dant, and used as his own property. In the mean time, the 
administrator paid off a great many debts, amounting in the: 
| 29 
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aggregate to very much more than the sum of assets reported 
by him, say $10,000 or $15,000. All the negroes were set free, 
and the administrator sold all the lands under an order of the 
Court, in order to raise more funds to pay the numerous claims 
that were presented against the estate, and the proceeds also 
were applied to the payment of such debts; until finally, aceord- 
ing to his vonchers filed, he has paid out in all $9,883.62 prin- 
«ipal money. The Clerk in his account, has charged the ad- 
‘Ministrator with the estimated value of the slaves, stock and 
ll unsold personal property, allowed him fall commissions on 
all assets and payinents, and the result shows the administrator 
still liable for a balanee of $27,549.72. The defendant was 
charged interest on all money and assets from the time he re 
eeived them, and allowed interest on ull his disbursements from 
the time made. The eleven mules are not charged in the sale 
list, nor were they suld at the sale. The vouchers named in ex- 
ception VI, were rejecte | by the Clerk on the ground that there 
were debts of higher dignity unpaid outstanding against the 
estate. The Confederate bonds and money, (Exception V11,) 
were not the proceeds of any lawful sale of the estate, but only 
such as arose from the private arrangement and management 
of the estate as Alexander’s own property. The testimony be- 
fore the Clerk is all on file in the case. The railroad stock 
referred to In exception, was subscribed for in the name of 
intestate, and stood on the books in his name, and were changed 
to the name of defendant after his, Montieth’s death. The de- 
fendant’s return shows a voncher from the treasurer for $350, 
in full of the balance on the subscription for the 22 shares 
from M. L. Wriston, treasurer, and has received credit there- 
tor in his account. 

Respectfully submitted, | 
HE. A. OSBORNE, 
Clerk Superior Court. 


To this report both plaintiffs and defendants excepted. 
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The plaintiffs except to the report of the Clerk and for cause 
of exception show : 

1. That it appears from the testimony that the defendant re- 
ceived the hire and profits of the slaves belonging to his in- 
testate from the date of his administration in October, 1861, up 
to their emancipation, yet the clerk does not debit him with 
value of such hires. 

GUION, VANCE & DOWD, 
Attorneys for plaintiffs. 


Defendants except to the report of the clerk under the re- 
ference to him by the Court to ascertain and report the facts as 
proved by the testimony on file in the foregoing particulars : 

1st. That said report is vague and uncertain. 

9d. That it fails to report the facts as to the third exception 
of the defendants in tlus, 

I. That it appears in testimony on file that the estate of de- 
fendant’s intestate was regarded as solvent up to the close of 
the war. 

II. That it is in evidence that defendant had no knowledge 
of the extent of the liabilities of his intestate until after the 
war, and particularly as to liability of his intestate as surety to 
B. W. Alexander, or the extent thereof until some time after 
the cease of the war, to-wit, in 1866. 

III. That said B. W. Alexander was reputed solvent till the 
time of his death 9s shown by the testimony on file. 

LV. That it isin evidence that the defendant kept the negroes 
and other personal property on the land of his intestate, be- 
lieving the intestate to be entirely solvent and not knowing of 
the extent of the liabilities of his intestate. 

8rd. That as to the 4th exception the referee has failed to 
report the fact shown in testimony that three of the mules of 
which defendant is charged in the clerk’s former report were 
impressed by the Confederate authorities ; for two of which he 
received nothing, and the third was paid for in Oonfederate 
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money, that the defendant is charged with eleven mules, when 
the testimony shows he had only ten. 

4th. That as to the fifth exception of defendant as to the 
charge of A. T. G O. R. R. stock the testimony shows that said 
stock was subscribed for by defendant’s intestate and was paid 
tor by defendant after the death of his intestate, and it is farther 
in evidence that said subscription of stock was of no value, 
which facts are not reported by the referce. 

jth. That as to exception 6th the referee has failed to report 
the fact that at the time the vouchers for disbursemants by the 
defendant as administrator which he has rejected were paid, 
when defendant believed the estate to be solvent, and when he 
did not know of any liabilitics of his intestate as sureties for 
others as appears in evidence, nor does he report the evidence 
as to the nature of the dignity of the debts paid or those out- 
standing against the estate. 

6th. That the referee has failed to report the facts as shown 
in evidence on file as to defendant’s receipts and investments 
in Confederate money. 

7th. That he has failed to show the testimony as to the 9th 
exception of the defendant wherein he is charged with the value 
of the wheat, corn, oats and tobacco as set forth in the evidence. 

And detendant’s counsel request the Court to pass upon the 
following issues of fact, which they deem material to a correct 
decision of the several causes to which the report, exceptions and 
testimony on file are applicable: 

{. What were the alleged cnuses of action in the case of Parks 
and wife against the defendant? | 

IJ. At what time did the defendant, Alexander, receive 
notice of the liability of his intestate as surety upon the guar- 
dian bond of B. W. Alexander, guardian of Junins W. Alex- 
ander’s children? Answer: In 1866. 

ITI. Whatwere the alleged canses of action In the case of M. 
A, White, guardian against the defendant, Alexander ? 

IV. When did the defendant, Alexander, receive notice of 
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the existence of the debt of M. A. White, guardian ? Answer: 
In 1862. 

V. When did the defendant, Alexander, receive notice of 
the existence of the debt due B. W. Alexander, guardian, by 
his intestate? Answer: In 1862. 

VI. During what years were the debts paid for which the 
rejected vouchers were taken ? 

VIL. Were the Confederate sevurities purchased with the 
proceeds of other property than the tobacco sold in 18637 If 
so, the proceeds of what property and to what amount 2 

VITE. Could the leaf tobacco have been sold to advantage in 
this locality at any time after defendant Alexander qualified as 
administrator? Answer: [t could have been sold for good 
money. 

IX. Was there any means of transportation for this tobacco 
to the nearest tobacco market? Answer: There was, to the 
market in Charlotte where tobacco was bought and sold. 


X. What was the condition of the tobacco at the time Alex- 


ander gnalified as administrator? Answer: It was in leaf. 

XJ. Was it necessary to parchase supplies and machinery 
for the purpose of manufacturing the tobaceo, and did the de- 
fendant Alexander mingle this tobacco with any other tobaeco 
than used for wrappers? Answer: It could have been sold for 
good money without wrappers, but the defendant in good faith 
manutactured it aud made it more valuable, but sold. it for 
Contederate money after he had notice that some of the credi- 
tors would not receive it, and without consulting the others 
whether they would have received it or net. 

The above papers was filed after the decree of the Court was 
rendered and filed. 

After argument, his Honor made the following decree, to 
wit: 

(The defendants withdraw exceptions one and 2.) As to ex- 
ception 35 

The Court finds that the defendants’ intestate, Monteith, died 
in 186—, and that the defendant, Alexander, administered on 
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his estate in October, 1861, taking the personal property, in- 
eluding the slaves, into possession. That the intestate’s estate 
was amply sufficient to pay bis own debts ; and that the debt 
in this case was contracted as surety for B. W. Alexander. 
That the defendant, Alexander’s wife, was sole heir and next 
of kin to said intestate. 

That B. W. Alexander’s estate was amply sufficient to pay 
all his debts in 18613 and was only rendered insulvent by the 
results of the war. 

That the defendant had no notice of his intestate’s liability 
tor this debt until 1866, and after the slaves had been emancl- 
pated. 

That the defendant, Alexander, as administrator, held on to 
the said slaves in good faith, supposing that they would not be 
required to be sold for the purpose of paying the debts of the 
intestate; and that the said slaves were emancipated before he 
had notice of B. W. Alexander’s insolvency and the conse- 
guent liability of his intestate estate. The Court, therefore, 
sustained the (8d) exception. 

But as the defendant had the use of the negroes, (as the 
Court finds,\ from 1861 to the time of their emancipation, the 
Court holds that he is responsible for the net value of their 
hires, that is, their yearly value, subject to be set off for taking 
eare of them, Doctor’s bills, and other necessary expenses. 

Exception No. 1 of the plaintiffs is therefure sustained ; and 
the Clerk is directed to reform the report accordingly. 

As to exception 4 of defendant ; 

The Court finds that there were cleven mules on hand at 
the death of the intestate, Monteith, and that the administrator 
took them into his possession; that two of these mules were 
impressed in 1862 or 18638, and one in the latter part of the 
year 1863; that those mnles would have sold for good money 
in 1861 and 1862, tor $——. 

That the defendant had notice of individual debts of the 
intestate, Monteith, to the amount of several thousand dollars 
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in 1861 and 1862; and that the defendant, as administrator, 
did not eell but one half of said mules. 

The Court further finds, that to pay these individual debts, 
it was necessary to sell the loose and perishable property ; and 
therefore, the Court holds the defendant responsible for the 
value of the ten mules and the price of the one sold, and di- 
rects the report to be modified aecordingly. 

As to exception 5 of defendant, 

The Court finds that the intestate had subscribed for twenty- 
two (22) shares of stock, and that the defendant, as adminis- 
trator, paid for eleven (11) of them in 1862; the other eleven 
(11) were paid for by the intestate. The Court therefore holds 
that the defendant is chargeable with the value of the eleven 
shares in 1861; and the interest and the value of the cleven 
shares in 1862, when he paid for them with a eredit of the 
&566, which he paid for them, dedneted. That the other four 
shares mentioned, the intestate bought and gave his note for, 
which the defendant discharged as administrator. The Conrt 
also holds that he is chargeable with the valne of these shares 
in 1861. 

As to exception 6 of defendants: 

The Court finds that these vouchers were paid on debts of 
less dignity than the plaintiffs’; and the testimony dees not 
show that he paid them withont notice of plaintiffs’ debt, which 
was of higher dignity. The exception is therefore over::ted. 

As to exception 7 of defendants ; 
~The Court finds that there was a lot of tobacco on hand, 
amcunting to about 20,000 pounds, which the defendant had 
manufactured— mixing it with come of his own, which he used 
for wrappers; that a portion of this, abont 5,000 pounds or 
6,000 pounds, was sold at private sale in 162, by aetendant, 
and as faras possible, used in the payment of debts for which 
he has credit. 

That in the latter part of 1862, the defendant tendered Con- 
federate money to several of the crediters of the intestate, and 
they refused to receive the same; tliat notwithstanding this 
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notice of its depreciation, the defendant in February, 1863, 
sold the balance of the tobacco at private sale for Confederate 
money, which become worthless on bis hands, and he bonded 
it, as he swears, in Confederate bonds. 

The Court therefore declined to sustain the 7th exception, 
as the credit therein claimed, is the proceeds of the tobacco 
sold in 1863. 

Exceptions 8, 9 and 10 were withdrawn. 

It is ordered by the Court, that the report be re-committed 
to the Clerk to be modified azcording to the above rulings. 

From the above rulings of his Honor, and his refusal to sub- 
mit certain issues to the jury, as hereinbefore stated, the de- 
fendants appealed. 


Wilson & Son and Jones & Johnston, tor appellants. 
Barringer and Vance & Dowd and Shipp & Burley, contra. 


Ropman, J. After some discussion, it was agreed by counsel 
that there. was no material diderence between the facts as 
found by the referee, and by the Judge on review. It is there- 
fore unnecessary to consider whether the Judye had the right 
to review the finding of facts by the referee. , 

The ease has been complicated by the agreement ot the par- 
ties, by which several actions to which different defences are 
made, and rules somewhat different may apply, are united In 
one record. We will consider the exceptions te the report as 
to the assets in the hands of the defendant, A. A. Alexander, 
as administrator of Montieth, and the parties will be able, 
when they move for judgments in their respective cases, to-ap- 
ply so much of this opinion as relates to the particular case of 
each. If, on the motions for judgment, new questions shall 
oceur not presented to us on these appeals, tney must be deci- 
ded in the Court below, to which the ease will be remanded 
for further proceedings. 

In order that our observations on the several exceptions may 
be intelligible, it is necessary to describe as briefly as possible, 
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the several actions against the defendant, A. A. Alexander, as 
administrator of Montieth, in which the account before us was 
taken. There are four suite : 

I. #. M. Parks and others, plaintiffs, v. A. A. Alewander, 
as administrator of Monteith and others, defendants. Brought 
on bond given in January, 1861, by B. W. Alexander as guar- 
dian of certain minors, to which Monteith was surety. ‘Ihe 
indebtedness of the guardian to his wards has been determined 
in an action against the administrator of the gnardian at 
$16,434.49. 

II. Parks and wife and others, plaintiffs, v. A. A. Alenan- 
der and others, defendants. Brought on bond given by A. A. 
Alexander, as administrator of Monteith; the breach alleged, 
being the non-payment of a 1ote for $1,272.79. given by Mon- 
teith, to ——. Ze 

Til. White, guardian of minor children of Johnson, plain- 
tiff, v. A. A. Alexander, alministrator of Monteith, on note 
of Monteith for $480, (subject to a credit) given to Johnson. 

IV. On relation of McKay and Whitly, guardians of 
Harriet McKay, plaintiffs, v. A. A. Alexander, as adminis- 
trator of Monteith. This action is brought on a guardian 
bond given by B. W. Alexander, to which Munteith was a 
surety. 

I. Should the administrator be charged with the value of the 
slaves of his intestate? The defendant, A. A. Alexander, ad- 
ministered on the estate of Monteith in October, 1861. The 
estate was large, consisting of eleven plantations, sixteen slaves, 
twenty-five shares of railroad stock, valued at $1,440, twenty 
thousand pounds of leaf tobacco, eleven mules, and uther arti- 
cles of personal property. The wife of the administrator was 
the only heir and next of kin of the intestate. The adminis- 
trator took possession of all the property and used it as his 
own. He employed the slaves in cultivating the lands until 
their emancipation. He sold a part or the whole of the un- 
named personal property, and paid off a Jarge amount of debts 
of the intestate, some of which were debts by simple contract ; 
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these payments were made before 1863, and befvre notice of 
debts No. 1 and No. 4, above mentioned, but with notice of 
debts No. 2 and No. 8. B. W. Alexander died in 1865. He 
was solvent in 1861, and so continued until after the war, when 
lhe became insolvent. It doesnot appear that A. A. Alexander 
ever advertised for the creditors of Monteith to present their 
claims. | 

These are the main circumstances affecting his liability for 
the value of the slaves. His bona fides in the administration 
of the estate is not questioned, and indeed it could net well be, 
as his wife was entitled to all cf it that could be saved after the 
payment of the debts. His interest in a prudent management 
of it lay on the same side with his duty as administrator, and 
every reasonable inference in his favor must be drawn from 
this union. The debts which he had notice of were small, 
compared with the estate. He might reasonably have expected 
to pay them from the income of the estate, without making 
the sacrifice which would have resulted from a sale of the 
negroes at any time after the close of 1861; for we know as 
matter of history, that after that time the price of slaves, at 
least in most parts of the country, depreciated even more rap- 
idly than Confederate money did. Moreover, a sale could only 
have been made for Confederate money, which the only two 
unpaid creditors of whose debts he had notice refused to re- 
ceive. Under these circumstances, we are of opinion that he 
is not liable for the value of the slaves. As the thing turned 
out, it might have been better to have sold them even tor Con- 
federate money, provided that the moncy had been invested in 
gold, or land, or other property that could have becn saved. 
But thie is evidently a false mode of :easoning. It expects a 
prescript of distant and uncertain events. No greater degree 
cf foresight and prudence can be required of an administrator 
than was used by the slave owners of the State in general ; 
yet probably not one in a thousand of these sold his slaves 
during the war. 

II. The administrator is charged with the proiits of the 
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slaves until their emancipation, and as there is no exception, 
either to this charge or to the manner of ascertaining the 
amount of it, we need say nothing on that subject. 

Ill. Zhe mules. Three of these it seems were taken by the 
Confederate army. It was admitted that one cf them was 
paid for in Confederate money, which was either kept on hand 
or invested in Confederate bonds, and in either way, lost. For 
the same reasons which have governed us with respect to the 
slaves, we hold that the administrator was not in default in 
keeping these mules at work on the farms. He is liable for 
the value of the eight, of whom no account is given. But he 
is not liable for the three taken from him by irresistible furce. 

IV. Zhe twenty thousands pounds of tobacco. It is agreed 
that by manufacturing this, using his individual tobacco for 
wrappers, the administrator converted it; and also upon the 
doctrine of contusion of goods, that his individual tobacco so 
used, become his property as administrator, and liable to the 
creditors of lis intestate. Nu doubt in the case of a trespasser, 
such use of the tobacco would have been a cor.version. But 
an administrator who finds a raw cominodity om hand, may 
lawtully put it into the condition in which it is usual to sell it, 
or in which, under the circumstances, it can be best sold. Thus 
he inay gin. the seed evtton, shell the corn, or thrash the 
wheat, &e. The doctrine of confusion of goods doves not ap- 
ply. There was here no fraudulent intent, and no injury to 
the goods of the intestate, which although they could not be 
separated in fact, yet were easily separable in value. 

W sare of opinion, also, that on account of the perish able 
nature of tobacco, the administrator was not required to keep 
it in specie, but was justified in selling it for Confederate 
money, which was then the only cnrrency. | 

V. Confederate money. The only sources indicated in the 
report of the referee, or by the Judge, from which the sum 
found on hand in this money was received, are the impressed 
mules, the tobacco, and the sale of unnamed articles soon after 
administering. If more was received it would seem to have 
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been paid out on debts. As the receipt was justifiable on these 
receivers, and no nse could b2 made of the money in paying 
debts, by reason of the refusal of two of the creditors to re- 
ceive it, and the contingent charaster of the two other debts 
which, in tact, were not known to the administrator to exist, 
and as the money was not converted by him to his own use, 
he ought not to be charged with it. 

VI. As to the shares of railroad stock. As the adminis- 
trator had these assigued to himself personally for his own 
benefit, and not. for that of the estate, he converted thei, and is 
liable for their value at the time of the conversion in the state 
in which they were, that is, to say subject t» the payment of 
the unpaid balance of the subseription. 

VIL. ejected vouchers. The administrator offered to the 
referee evidence of the payment by him of a considerable 
number and amount of debts owing by his intestate, which 
the referee rejected, on the ground that they were simple con- 
tract debts, and were paid after notice of debts of higher dig- 
nity. The amount of the vouchers so rejected is not anywhere 
stated, nor the dates of payment. It is agreed, however, 
that the payments were made befure the close of 1863, and 
that the specialty debts of which the administrator had notice, 
were those numbered two and three above, being on the notes 
of Monteith fur $1,272.79, and for $480.00. It does not ap- 
pear whether or not the payments relied on were made in Con- 
federate money, although from their dates, we must assume 
that they were. It is admitted that the creditors in these 
debts refused to receive Confederate money in payment. It 
does not appear, however, when it was tendered to them, or 
even whether it was before or after the payment of the simple 
contract debts. Perhaps it is not material. The act of 
1869-70, chap. 150, enacts in substance, that when an admin- 
istrator has paid debts of lower, before those of higher dig- 
nity, the estate being at the time solvent; or when any credi- 
tor has refused to accept payment in Confederate carrency, 
which was afterwards used in payment of the debts of the es- 
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tate, or became worthless without fault in the administrator ; 
such payments shall be allowed to the administrator in all 
suits, &e., withont regard to the dignity of the debts thus paid, 
as compared with that sued for. The Icarned- counsel for the 
defendant did not cite this act, perhaps becanse it merely ex- 
pressed a rule, which was a principle of equity before its en- 
‘actment. However that may be, we consider that the act ap- 
plies. The administrator had Confederate money legitimately 
received, and the creditors In question refused to receive it, as 
they had a right todo. . How were those creditors ignored, by 
the administrator applying it to pay other debts inferior to 
theirs? The estate was relieved to the extent of the payment, 
and the security of the specialty creditors not diminished. 
Under ordinary cirenmstances the payment would have been 
a devastavit. But the circumstances during the war were ex- 
tional, and justice can only be done by applying to them the 
broad principles of equity. | 

These creditors, by refusing to receive payment in the only - 
existing currency, took their chances that the estate would 
withstand the accidents of the war. The administrator, al- 
though he was bound to fidelity and diligence, did not become 
their insurer, aud we think he is entitled to credit for the pay- 
ments in question, as against these creditors. | 

The question as to whether he is entitled to credit against 
the creditors Nos. 1 and 2, (that is as to the creditors upcn the 
guardian bonds of Bb, W. Alexander to which Montieth was a 
surety.) stand npon a different footing. It is said that the ad-— 
ministrator had no notice of these debts until 1866. It is uncer- 
tain whether this means that he did not know that Montieth 
was a surety for B. W. Alexander, or that he did not know 
that a breach of the bond had been committed. Ashe did not 
advertise fur creditors, we are bound to assume that he had 
notice of the liability, and perhaps also we would be bound to 
assume that he had notice of the breach of the bond, if one 
had been committed. Itdoes not appear, however, when Al- 
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exander cominitted a devastavit as guardian, Ile was solvent 
until after 1865, and Ins indebtedness was not discovered unti} 
1866, when a demand was made, and he failed to account and 
pay. Ttmight be a dificult question, supposing a devastauit 
or mnisappropriation of the ward’s funds to have taken place 
before 1863, whether it would be a breach of the bond, within 
the reason of the question we are considering, until his failure 
to pay, alter a lawful demand. But we are under no necessity 
to consider that, because there is no allegation of any breach 
before 1866. It is well settled, that if an intestate owe simple 
contract debts which are due, and be also indebted by a con- 
tingent scenrity, such as a bound to save harmless, or other 
bond under which it depends npon a contingency whether any 
debt will ever arise, and no breach of the condition has taken 
place, the administrator nay pay the sitnple contract debts. 2 
Williams Execntors, 920; Delamoth v. Lanier, 2 C.L. f., 
4133 Collins v. Crouch, 13 Q. By, 542. 

VIII. Sudgment quando. 

It was agreed in the argument, that on one of the debts now 
sued on, the plaintiff had taken judgment quando, against the 
administrator. Probably that fact appears somewhere in the 
voluminona and unconnested record in this case. It was pro- 
perly admitted by Mr. Bailey, that such a judgment amounts 
to an admission that the administrator has no assets at its date. 
The orders of reference are general, to take an account of the 
administration of the estate of Montieth, without confining the 
account to the assets received by the administrator since the 
date of the judgment quando, as it should regularly have been. 
If the order was entered in its present form by mistake and 
inadvertence, as the case is still pending in the Court in which 
the order was made, (the appeal to this Conrt being essentially 
interlocutory,) it is within the power of that Court to amend it. 
We reed say nothing more on this point. 

In concluding this opinion, we feel bound to say that we 
have seldom seen a record worse made up. It is unnecessarily 
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voluminous, full of repititions, the statements are vague, and 
want of precisiun both as to facts and dates. There are ne 
marginal references, to aid ug in examining it. 


Per Curiam. The case is remanded to be proceeded in, &e. 
Kach party will pay the costs of his appeal. 


R. D. WHITLEY, Guardian, and others», A. A. ALEXANDER, Adc- 
ministrator, and others. 


(For the Syllabus, see the preceding case.) 


Crvit AcTION against the administrator of a surety ona 
guardian bond, tried on exceptions to the report of the Clerk, 
to whom it had been referred, by his Honor, Judge Schenck, 
at Spring Term, 1875, of MeckLenpure Superior Conrt. 

The facts in this case are like those in the preceding case be- 
tween the same parties. From the ruling of his Honor, the 
defendants appealed, 


Wilson de Son and Jones & Johnston, for appellants. 
Barringer, Vance & Dowd and Shipp & Bailey, contra. 


Ropmayn, J. The questions presented in both of these 
appeals are the same, and the decision on the other appeal will 
apply to the present. A judgment may be drawn in con- 
formity with the opinion in that appeal. 


Per Curiam. Judgment aceordingly. 
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HENRY C. WALL, JOHN C. GAY and another » HENRY FAIR- 
LEY, MARGARET McEACHIN and others. 


Where certain heirs are made defendants, who claim no interest what- 
ever inthe land sued for, and in the complaint no relief is prayed 
against them, it is a good ground of demurrer, and the suit as to 
them should be dismissed with costs, 

In a suittby purchasers at an execution sale, against the heirs of the judg- 
ment debtor, to recover certain land sold, but claimed by such heirs, 
it is not necessary to make the administrator of the judgment a party 
defendant. A judgment against the administrator, does not fix him 
with assets, but only ascertains the amount of the debt. 

When plaintiffs have interest to a certain extent In common, and seek 
the same relief, they are at liberty to join in a suit against common 
defendants, or they may sue separately. Such joinder is no good 
ground for demurrer. 

The purchaser of certain land at an execution sale, whichjthe judgment 
debtor had: procured to be purchased with his own money, and con- 
veyed without consideration to two of his children, can follow the 
fund in the hands of such voluntary (and in law, fraudulent) donees. 


Crviu action for the recovery of real property, tried npon 
amended complaint and demurrer before Luzton, J., at the 
Spring Term, 1875, of the Superior Cuurt of Ricumonp county. 

This case was before the Court at January Term, ‘1874, (see 
70 N. ©. Rep. 537,) upon an appeal by the defendants trom an 
order of the Court below permitting the plaintiffs to amend 
their complaint. To the amended complaint the defendants 
demurred. His Honor overruled the demurrer and the de- 
fendants again appealed. 

The grounds of the appellants’ demurrer, together with all 
the material facts in the case, are stated in the opinion of the 
Court. 


J.D. Shaw, with whom were /. McNeill and W. McL. 
McKay, submitted : 
1. The executors claim as purchasers at sheriff’s sale and 
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also by judgment. Gay claims by virtne of his judgment 
against John Fairly. There is no privity. Their claims are 
separate and distinct, hence they are improperly joined. Berry 
v. Ashworth, 72 N. C. Rep. 496. 

2. The executors’ remedy, as purchasers, the title of John 
Fairley failing, is against the personal representatives of John 
Fairley, under act of 1807. Bat. Rev., chap. 44, sec. 26. Lrost 
v. Reynolds, 4 Tred. Eq. 494; Laws v. Thompson, 4 Jones 105. 

3. It isadmitted that John Fairley had no interest that could 
be sold under the act of 1812, but it is ineisted under the cases 
of Schoffner v. Hogleman, 1 Winst. Eg. 16; Taylor v. Gooch, 
4 Jones 436 that the purchasers at sheriff’s sale ought to be 
substituted to the rights of John Fairly to the amount of their 
bid, to the extent of holding the land as a security for the 
money which they paid. This might be so, if an honest trast— 
one not infected with fraud—one that could be enforced be- 
tween the parties, had existed between John Fairley and the 
defendants. Such was not the case. John Fairley could have. 
had no relief in equity against the defendants. He had no 
equity. Neither can the purchasers, who only acquired rights. 
of John Fairley and nothing more. Floyd v. Williams, 1 Ired. 
509; Laws v. Thompson, 4 Jones 105 in point. 

The plaintiffs have mistaken their remedy. They shouldin 
the first instance have gone into equity, not on the notion of a 
trust, but because by a fraudulent contrivance, the estate of 
John Fairley had been putin the hands of the defendants. 
Rhem v. Tull, 18 Tred. 62; Page v. Goodman, 8 Ired. Eq. 203. 
Parris v. Thompson, 1 Jones 58; Gentry v. Harper, 2 Jones 
Eq. 177; Gowing v. Lich, 1 Ired. Eq. 559 ; Prest v. Reynolds 
‘4 Tred. Eq. 494; Zally v. esd, 72 N.C. Rep. 


Leitch, contra. 
Ropman, J. The case made by the amended complaint and 


admitted by the demurrer is substantially this: 
At Fall Term, 1869, the two plaintiffs who are the executors. 
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of Mial Wall recovered a judgment against John Fairley for 
$357.00 with interest and costs. At the same Term, Gay, the 
other plaintiff, recovered judgment against the said John 
Fairley for $863.78 with interest and costs. Both of these 
judgments were duly docketed, and executions issued under 
which the sheriff sold a certain piece of land as the property of 
the defendant, John Fairley, which was bought by the said 
plaintiffs for $1,000 which sum was credited pro rata on their 
several executions, leaving some part of each unpaid. The 
sheriff made a deed to the plaintiffs for the land. 

Jt was afterwards discovered that John Fairley had no estate 
in the iand. On the 27th December, 1869, Fairley, being then 
embarrassed by debts, had procured one Shortridge to convey 
the land to two of his children, Margaret McEachin and Henry 
Fairly, who are defendants in this action, and paid to Short- 
ridge $4,000 for such conveyance. J ohn Fairley afterwards 
died, and one Kerchner became his administrator. The other 
heirs of John Fairley are also made defendants to the action. 

These other heirs are improperly made defendants and the 
action must be dismissed as to them. They claim no interest 
in the land in controversy, and no relief is prayed against 
them. | 

2. Another ground of demurer is that the administrator of 
John Fairly is not a party. We notice that he is named as 
one of the defendants in the amended complaint, but it does 
not appear that he was ever served with a summons, or ever 
appeared to the action. The question as to the necessity of 
making him a party is thus fairly presented. 

As John Fairly died July, 1869, the only effect of a judg- 
ment against his administrator would be to ascertain the debt. 
But as the debts are admitted for the present purpose by the 
demnrrer, there is no occasion for the administrator to be a 
party for that purpose. 

Certainly every debt of a testator is payable primarily ont 
of his personal assets, and as the law formerly stood, unless it 
-appeared that there were no assets, the administrator would 
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have been a necessary party in order to ascertain that fact by 
an account, and to apply any that might be found on hand, to 
the payment of the debts. But as the law nowstands a judg- 
ment against an administrator does not fix him with assets. 
An account of assets can be taken in the first instance in the 
Probate Court only. And notwithstanding a judgment here, 
it would be competent for the defendants on making it appear 
that the administrator has personal assets applicable to the 
plaintiffs debts, to have an account in the Probate Court, and 
to have the assets properly applied to his debts. 

There is no necessity that the administrator should bea party 
on this ground, and this cause of demurrer is overruled. 

8. A third ground of demurrer is that the executors of Mial 
Wall and Gay are improperly joined as plaintiffs. We are of 
opinion that although the plaintiffs might have sued severally, 
yet as their interests are to a certain extent common, and they 
seek a common relief, they were at liberty to join. The 
joinder does not prejudice the defendants, and the complaint 
is not multifarious. 

4, The principal question raised by the demurrer, is whether 
the plaintiffs are entitled to the relief demanded, or to any 
relief within the scope of their demand. If John Fairley had 
taken the deed from Shortridge to himself the land would 
immediately have become liable to the lien of the plaintifi’s 
judgments. That the title never vested in him, prevented a 
valid sale of the land under execution. The purchasers at 
execution sale, admittedly acquired nothing. But it does not 
follow that they, as well as all other creditors of John Fairley, 
eannot follow the funds of the debtor in the hands of his vol- 
untary, and therefore, in law, fraudulent donees. It is settled 
that in the case of a fraudulent donation, such as this appears 
on the complaint to have been, they can. Ahem v. Tull, 13 

Tre. 57. | 
_ This is as much as it is necessary to say on this part of the 
case, as perhaps the defendants may answer over as they will 
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have aright to do, and the facts may finally be found materially 
different from what they are stated in the complaint. 

The demurrer is overruled except so much cf it as assigns as 
cause that the heirs of John Fairley, other than Margaret Me- 
Kachin and Hervy Fairley are made parties. In this respect 
it is sustained. As the defendants are entitled to answer over 
in the Superior Court, we can give here no other judgment 
than to overrule the demurrer, except as aforesaid, and to re- 
mand the ease. Demurrer overruled, except as to so much as 
assigns as cause of demurrer that the heirs of John Fairley 
other than Margaret McEachin and Henry Fairly are im- 
properly made parties to this action,—that portion of the 
demurrer which assigns this as a cause is sustained. Case re- 
manded to be proceeded in, &e. The heirs of John Fairley 
who are declared to have been improperly made parties will 
recover cost of plaintiffs. The plaintiffs will recover their 
costs in this Court of the other defendants. 

Let this opinion be certified. 


Perr Curiam. Judgment accordingly. 


THE N. C. GOLD AMALGAMATING COMPANY »o THE N. C. 
ORE DRESSING COMPANY. 


A party who purchases land must in general look to his vendor alone for 
a title; and in the absence of a warranty and of fraud, the doctrine 
of caveat emptor applies between the vendor and vendee. Therefore, 
where A, a corporation, purchased from B, land sold under a mort- 

gage, and on the same day mortgaged the land to C: Held, that the 
fact that D. claimed title to the land, and had brought an action to 
assert that title, was not sufficient ground for an injunction against C, 
restraining the sale of the land under his mortgage, although A, at 
the time of purchasing the land, was ignorant of the claims. 


Perition for an Jnjunction, tried before Cloud, J., at 
Chambers, in Stanty county, on the 15th April, 1875. 
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All the facts necessary to an understanding of the case, as 
decided in this Court, are stated in the opinion of the Court. 
From the ruling of his Honor, refusing an injunction, the plain- 
tiff appealed. 


Blackmer, Henderson and W. W. Fleming, for the ap- 
pellant. 
McCorkle & Bailey, contra. 


Ropman, J. The record in this ease is very voluminons, but 
as far as it is material to the decision of the single qnestion 
presented to us, it may be reduced within a very small com- 
pass. The complaint states: on July 10th, 1874, the plaintiff 
purchased certain lands called Gold Hill, at a sale under a 
mortgage, made in favor of Roberts, Holmes and others, and 
also purchased the same property from Amos ILowes. By 
whom the mortgage to Roberts and others was made, is not 
stated. On the same day and as part of the same transaction, 
the plaintiff made several mortgages on the said land, and one 
of them was to the defendant, Coit, to secure to him a debt of 
$27,690, which the plaintiff acknowledged itself to owe him. 
This mortgage is not made part of the complaint, althongh it 
is referred to, nor is it set out in the record. We are unable, 
therefore, to say whether or not it contained a power of sale. 
As it is complained that Coit threatens to sell, and no want of 
power by reason of the omission of such a power in the instru- 
ment ig mentioned, we assuine that it did. The only reason 
assigned why Coit should be restrained from selling under his - 
mortgage is, that at the time of the purchase of the land and 
execution of the mortgage, a corporation ealled the N.C. Ore 
Dressing Co., had, or pretended to have, a title to, or elaim 
upon, the lands, of which title and claim the plaintiff was igno- 
rant; and that Company has since brought an action in asser- 
tion of their title, which is still pending. The plaintiff says 
that by reason of this claim, it has been embarrassed and dis- 
abled from paying its debt to Coit. But the complaint no- 
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where alleges any misrepresentations by Coit as to the title 
which the plaintiff purchased, or any duty on his part to in- 
form the plaintiff of any defects in such title, or any facts out 
of which such a duty might arise. The mere fact that plain- 
tiff purchased a doubtful title, is all that appears to be relied 
on to support the prayer for an injunction restraining Coit 
from selling under his mortgage, and this is the only relief 
sought in the action. It is adinitted that the debt secured to 
Coit is due and unpaid. 

We regret that the plaintiff was not represented by counsel 
in this Court. When a record is voluminous and stuffed with 
verbiage, and immaterial matters as this is, it is always to be 
feared that a Court which is compelled to undertake an exami- 
nation of the rights of the parties as presented by it in the 
absence of counsel, may fail to discover something material to 
the case of the party. We have examined the reeord in the 
present case, and have failed to discover any ground for the 
relief prayed for, other than what is stated. The answers of 
the defendants do not contradict the complaint in any respect 
material to the present question. They admit the principal 
facts, but aver that the plaintiff, at the time of his purchase 
had knowledge of the claim or of some claim by the Ore 
Dressing Company. Putting this denial ont of view, and 
looking at the complaint alone, we see no equitable ground for 
the injunction prayed for. A party who purchases land must 
in general look to his vendor alone for a title. In the absence 
of a warranty and of fraud, the doctrine of caveat emptor ap- 
plies even as between the vendor and vendee; and it will 
certainly require a special case to bring in a third party, who 
was (so far as appears) a stranger to the sale, as a warrantor of 
the title. That seems to be the attempt here, without the 
statement of any special circumstances to except the case from 
the general rule. No connection is set forth between Coit and 
the vendors under the mortgage to Roberts and others. If 
such a connection existed which could be made a ground of 
equitable relief, it is the fault of the plaintiff that he did not 
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set it forth. By the plaintiffs mortgage to Coit, the plaintiff 
undertook and agreed that he owned the property mortgaged, 
and in the absence of fraud and special circumstances to con- 
trol euch undertaking, he is estopped to deny it, at least so as 
to affect Coit’s rights under the mortgage. The mere ignorance 
of the plaintiff of an adverse claim or title to the property, 
even if Coit was aware of it, would not be a fraud which, as 
between Coit and the plaintitt, would relieve the plaintiff from 
this estoppel. This view of the case renders it unnecessary 
for us to consider either the guestion of fact, as to the igno- 
rance of the plaintiff of the claims of the North Carvlina Ore 
Dressing Company, or any legal consequences which might 
result if the question was determined in either way. — 

It also makes it unnecessary to consider the effect of the 
agreement between the North Carolina Ore Dressing Com- 
pany and Coit, by which that Company agreed to discontinue 
as to hin, its action against the North Carolina Amalgamating 
Company and other defendante, vf which Coit was one. Of 
course the judgment in the present case concludes only the 
special matter decided on. It will not determine the interest 
which a purchaser at the sale under the mortgage to Coit will 
require; nor any rights between the two litigant corporations. 
Those rights, for aught that appears, are, or may be put, in 
issne, aud fairly decided in the action by the Ore Dressing 
Company v. the Amalgamating Company. Atall events, they 
are not in issue in this action. 

Since writing the foregoing opinion, we have been furnished 
with a brief by plaintiff’s counsel. They put the plaintiff’s 
claim to an injunction, upon the doctrine that a Court will in- 
terfere to prevent the waste or destruction of property pend- 
ing a litigation respecting it. There is no question as to the 
doctrine. But the first observation is, that an application for 
an injunction should have been made in the original action of 
the Ore Dressing Co. v. The Amalgamating Co., as being 
merely subsiduary to the relief sought in that action. This 
idea might have been appropriate before, but as the point was 
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not taken by the defendants, we preferred putting our decision 
on the merits of the plaintiffs case as presented in his com- 
plaint. For the same reason we pass it over now. 

We do not see how a sale of the land by Court under his 
mortgage, will tend to waste or destroy the property. His 
vendee, as respects his title, will stand in no better or other 
condition, as between him and the plaintiff, than Coit does. 
He will not, merely by his purchase, gain possession of the 
estate in controversy. The purchase will create no ew clond 
over the title of the plaintiff. If any exists, it was created by 
the plaintiff when it made the mortgage to Coit, and no equity 
has been shown to defeat Coit’s right to sell under it. What 
title a purchaser at the sale will get, we repeat, we are not | 
called on to say. 

Judgment refusing the injunction affirmed, and ease reman- 
ded to be proceeded in, &e. Let this opinion be certified. 


Perr Curiam. Judgment accordingly. 


R. L. SMITH and W. M. SMITH o. ANNIE NEAL and others. 


A devised as follows: ‘‘I give to my two grandsons, M and R, one hun- 
dred acres of land, including where I now live,” &c., “‘ and that my 
daughter P live where I now live for the space of ten years; and at 
the end of that time, the land and premises to belong to my two 
grandsons, or the heirs of I: Held, that after the expiration of ten 
years from the death of the testator, M and R, the children of I, who 
was dead, were entitled to the land. 


This was a crvit Action in the nature of Ajectment, tried be- 
fore Schenck, J. at Spring Term, 1875, of Rurnzrrorp Supe- 
rior Court. 

The plaintiffs claimed the land in controversy as devisees 
under the will of William Smith. It was agreed that the 
right of the plaintiffs to recover depended upon the construc- 
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tion of the will, and that the Court should decide ag to the 
construction. 

It was in evidence that William Smith’s real estate con- 
sisted of the tract of Jand on which he lived, containing about 
three hundred and fifty-three acres. The testator lived near 
the center of the tract. James ‘T. Smith lived in the northern 
part of the tract aud that Jeremiah W. Smith, the father of 
the plaintiffs lived in an unenclosed field, in the Southeast cor- 
ner of the tract. Jeremiah Smith “ was leader of the crop” 
in the lifetime of the testator, but the land was worked by all 
the family together. Polly Smith took poseession of the house 
in which Jeremiah W. Smith lived, and remained in posses- 
sion ten years, after which this action was brought. 

The clause of the will, under which the plaintiffs claim 
reads as follows: 

“JT oive to my two grand-sons, Matthew and Richard Smith 
one hundred acres of land including where I now live, joining 
the land I have given to my son J.S. Smith; and that my 
daughter Polly Smith live where Jeremiah W. Smith now 
lives for the space of ten years, and at the end of that time the 
land and premises to belong to my two grand-sons or the heirs 
of J. W. Smith. 

The Court being of the opinion that the plaintiffs were enti- 
tled to recover, an issue as to damages was submitted toa jury 
and a verdict rendered, assessing the damages at three hundred 
dollars. And the Court thereupon gave judgment for the 
plaintiffs, from which judgment the defendants appealed. 


Shipp & Batley, for the appellants. 
J. £. Hoke and Battle & Son, contra. 


Sertie, J. William Smith intended to dispose of his whole 
estate by will. 

There is nothing in the will or in tis circumstances of the 
estate to induce us to change the general rule. 

The judgment of the Superior Court is affirmed. 


Per Curiam. Judgment affirmed. 
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DAVID L. ROYSTER, Ex’r., o. J. J. JOHNSON. 


In stating an account between an executor and the surviving partner 
of the testator, 2 is not error to charge the surviving partner with the 
value of a note, due the testator of the plaintiff individually, if such 
note arose from, or grew out of the business of the co-partnership. 


Under the law of this State, a surviving partner is entitled to reasonable 
compensation for his services in settling up the partnership business. 


(The case of Boyd v. Hawkins, 3 Dev. Eq. cited and approved.) 


Crvu. action, for an account, tried before Henry, J., at 
January (Special) Term, 1875, Waxe Superior Court. 

_ The facts necessary to an understanding of the case, as deci- 
ded in this Court, are as follows : 

In the month of January, 1878, the testator of the plaintiff, 
J. J. Overby and the defendant entered into a co-partnership, 
for the purpose of dealing in groceries, liquors, &c. The tes- 
tator of the plaintiff died during the existence of the partner- 
ship, and this action was brought for an account and settlement 
of the partnership business. The case was referred for the 
purpose of taking an account, and upon the coming in of the 
report of the referee, the defendant filed the following excep- 
tions thereto: 

I. That he is charged with a note of seven hundred and fifty 
dollars, which ig due the plaintiff’s testator as an individual, 
and has nothing to do with the co-partnership busiuess, it not 
being a debt due to or from the firm. 

II. Because the defendant is charged in the settlement of 
the co-partnership business, with a note due the plaintiff’s tes- 
tator as an individual, and not as a member of the firm, of two 
hundred dollars, which note was due the 31st December, 1873, 
while this action for an account of co-partnership business, 
was commenced in August, 1873. | 

III. Because the defendant is not allowed commissions or 
any compensation for settling the co-partnership busines. 
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The Court overruled the exceptions, and the defendant ap- 
pealed. 


W. H. Pace, for the appellant. 
Busbee & Busbee and A. Mf. Lewis, contra. 


Sertiy, J. This case comes before us upon three exceptions 
by the defendant, to the report of the referee. 

The first and second are untenable. — 

1. Because they grow ont of the business of the partnership. 

2. Becanse they were admitted by the defendant, before the 
referee, to be proper charges against him, 

The third exception is well founded. 

The English doctrine, that executors, trustees, surviving 
partners, &c., are not entitled to commissions or compensation 
for their services, is nut suited to this country. 

It. is suggested in Boyd v. [lawkins, 2 Dev. Eq., where the 
casés on this subject are cited and commented upon, by Chie¢ 
Justice Rurrin, as a reason for the knglish doctrine, that per- 
sons acting in such fiduciary characters are not, in England, 
practically at any trouble or expense about their trusts, be- 
canse they manage the whole business through attorneys, &c. 

But it ia entirely different here. 

And following the snggestion of Chief Justice Rurrin, and 
the tendency of legislation in this State, providing compensa- 
tion for executors, administrators, &c., we sce no reason why a 
surviving partner should not be allowed reasonable compensa- 
tion for his services, in winding up the affairs of the partner- 
ship. 


In so far as this exception was overruled, there was error. 


Per Curtam. Judgment accordingly. 
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ELI BRUMBLE o W. J. BROWN, Ex’r. of REUBEN KING. 


An order of the Judge of the Superior Court re-referring a report to the 
referee, directing him ‘‘to reform his report in accordance with the 
decision of the Supreme Court, and that his amended report, so re- 
formed, be the judgment of the Court,” is erroneous for the reason, 
that it deprives the parties of the right to except to the report for any 
errors which might be therein contained; and also because it allows 
the referee to determine what the judment of the Court shall be. 


The measure of damages against a collecting agent, is the amount which 
he collected, or which he might have collected and did not, and the 
same is lost by his negligence. For simply failing to return an in- 
solvent debt, the damage is nominal, 


Civi Action against a collecting officer, tried on exception 
to the report of a referce, at Spring Term, 1875, of the Supe 
rior Court of Roneson county, Kerr, J. presiding. 

The facts of this case are fully stated in the report of the 
same, when it was before this Court at June Term, 1874, and 
when the case was remanded fur further proceedings. See 71 
N. C. Rep. 513. 

On the last trial in the Court below, the record of January 
(Special) Term, 1873, was so amended as to show, that the 
reference to W.S. Norment was by consent. Also the order 
made at Fall Term, 1874, referring the case to Platt D. Walker, 
Esq., was vacated ; and the cause was heard upon the former 
report of Norment, the referee and the exceptions thereto, as 
allowed or modified by the opinion and judgment of this Court 
the said June Term, 1874. 

On the trial below, the defendant asked that the Conrt 
would submit the following issue, to be passed upon by a jury, 
to-wit: What amount, if any, the testator of the defendant, 
Reuben King, could by due diligence have collected of the 
claims placed in his hands by the plaintiff, Eli Brumble? This 
issue, the Court refused to submit the jury. 
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After argninent, his Honor ordered, that W.S. Norment, 
the furmer referee, reform his report in accordance with the 
decision of the Supreme Court, rendered in this cause at dune 
Term, 1874; and that liis amended report so reformed, be the 
judgment of this Court. From this judgment, the defendant 
appealed. 


Leitch and A. A. McLean, for appellants. 
W.S. French, contra. 


Reape, J. The order referring the matter to Norment “to 
reform his report in accordance with the decision of the Su- 
preme Court; and that his amended report so reformed, be the 
judgment of the Court,’ was erroncons, because it deprived 
the parties of the right to except tc the report for any errors 
which might be therein ; and because it allows the referee to 
determine what the judgment of the Court should be. No 
doubt his Honor puts his order in that form because he sup- 
posed that the corrections to be made were mere matters of 
calculation, in regard to which the referee could not err under 
the opinion of the Supreme Court, to which he meant implicit 
deference. DButin this it ecems he was in error; as well he 
might have been, from the confusion in which the case was 
involved. 

We learn from the regord and from the argument at this 
Bar, that there has been no investigation as to the solvency of 
the debts put into the hands of the defendant’s intestate for 
collection. There certainly onght to be an enquiry upon that 
subject. And the inquiry may be embraced in tke order of 
reference; as it is tuo iate for the parties to insist upon a jury 
trial as a matter of right. The measure of damages against 
the collecting agent will be the amount which he collected ; or 
which he might have collected and did not, and the same is 
lost by his negligence. For simply failing to return an insol- 
vent note the damage is nominal. 

As to the burden of proof the authorities are conflicting ; 
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and, unless the parties choose to risk the substance for the 
shadow, it may not arise. And therefore we prefer not tu de- 
cide it, unless it be directly presented. 

There is error. This will be certified. 


Per Curtam. Judgment accordingly. 


D. D. McBRYDE and others » JOHN D, PATTIERSON. 


Tn a petition for partition, A cf al. v. B, and B pleads ‘‘ sole seizure,” 
under a deed from C, who being made a party to the suit, alleges 
fraud on the part of Bin procuring the deed, and prays to have the 
same cancelled: dus error in the Probate Court to dismiss the pro- 
ceedings at the cost of the plaintiff. And on the appeal of the plain- 
tiff to the Superior Court, 74 was the duty of the presiding Judge to 
have climinated from the transcript and decided the point of law 
raised by the plea of sole seizure; as it was alyo his duty to have had 
the issue of fraud in procuring the deed submitted to, and passed 
upon, by ajury. After this, if necessary, the Court could have issued 
a procedenlo to the probate Court, 


This was @ SPECIAL PPROCKEDING, originally commenced in 
the Probate Court and carried upon appeal to the Superior 
Court of Ropeson county, where it was heard before “err, J/,, 
at Spring Term, 1875. 

The defendant moved to dismiss the proceeding. The 
Court overruled the motion, and therenpon the defendant ap- 
pealed. 

Ali the fasts necessary to an understanding of the case, as 
decided in this Court, are stated in the opinion of Chief J us- 
tice Pearson. 


Leitch, for the appellant, argued : 


After a delay of three terms an appellant is not entitled: to 
a certiorart. See Erwin v. Erwin, 3 Dev., 528. 
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No error appearing in the transcript, the judgment of the 
Clerk of the Superior Court should be affirmed. See Harding 
v. Murray, 68 N. C. Rep., 5384; Williams v. Council, 65 N. 
C. Rep., 10; Utley v. Troy, 70 N. C. Rep., 308; Bruméle v. 
Brown, 71 N. ©. Rep., 5138. | 

The transcript shows that W. A. Dick was Clerk of the Su- 
perior Court when the case was tried, and that W. E. Thomp- 
son is now Clerk of the Superior Court, and there being no 
suggestion that the record of the proceedings at the trial is 
not properly and correctly certified, it is impossible for the 
present Clerk of the Superior Court to certify “the motions 
made by either party plaintiffs and defendant, and also to show 
the rulings of a/J questions of law presented to him” (his pre- 
decessor.) It not being the practice of the Court to record 
minutely each motion and ruling made, especially when there 
is a ruling disposing of the whole case. The Clerk therefore 
can certify nothing done by his predecessor that the record 
does not stand. 

The duty of showing a full and clear statement of the issues 
of fact joined in the pleadings, does not devolve on the Clerk 
of the Superior Court. See Rules of Practice No. 3, adopted 
by the Supreme Court, June Term, 1871. 

This action should have been dismissed upon motion : 

I. For the reason that it appears from the complaint of 
plaintiffs, that there are parties interested in the land who have 
not been made parties to these proceedings. See Whitted v. 
Nash, 66 N.C. Rep., 590: 

If. For the reason that the plaintiffs have failed to show 
with sufficient certainty who are the proper parties, what in- 
terest they claim, or how, or to whom the Jands of Robert 
Hughes descended : 

III. For the reason that the defendant excepting to the 
sufficiency in form of the deeds to A. S. McKay, under whom 
the plaintiffs claim, andj the plaintiffs not having made prop- 
erty deeds nor furnished copies to show that they were suffi- 
cient to pass an estate. The decision of the Clerk of the Su- 
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perior Court to have been affirmed. The Clerk of the Supe- 
rior Court is not the custodian of these deeds and cannot cer- 
tify them to the Judge of the Superior Court: 

IV. For the reason that the Clerk of the Superior Court 
has no jurisdiction to pass upon the validity or invalidity of a 
deed impeached for frand: 

V. This action should be dismissed upon the ground of 
multifariousness, one claim being a decisien upon the validity 
of a deed sought to be impeached for fraud, a matter of 
which the Superior Court in term time has exclusive original 
jurisdiction. The other claim, the right to have partition of 
land, claimed by the plaintiffs to be owned by them as tenants 
in common with the defendant, a matter of which tho Clerk 
of the Superior Court has exclusive original jurisdiction. See 
Heilig v. Foard, 64 N. C. Rep., 710. 

Defendant’s motion to dismiss puts him in the same posi- 
tion as if he had demurred. See JMvller v. Barnes, 65 N. 
C. Rep., 67. | 


N. A. McLean, W. McL. McKay, Walker and Strange, 


contra. 


Parson, C. J. Under the “old mode of procedure,” in a 
petition for partition, if the defendant pleaded “sole seizure” 
the proceeding was stayed by the Court. The plaintiff directed 
to bring an actlon of ejectment to try the title, and the defend- 
ant required to confess an “actual ouster” for the purpose of 
enabling the plaintiff to bring the action, as a tenant in com- 
mon could not maintain ejectment against his co-tenant unless 
there had been “an actual ouster.” 

That practice is excluded by the Code of Civil Procedure, 
for it in effect requires, or at least strongly recommends all 
matters of controversy growing cut of the same transaction, or 
concerning the same subject between all parties having an 
interest therein, to be disposed of in one action. This mode 
of procedure answers a good purpose in the general, by 
saving costs and preventing the necessity of resorting to more 
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than one court; but in particular cases (of which the one now 
under consideration furnishes a noticeable instance,) it produces 
so much confusion and complication as to almost put it out of 
the power of any one Court to deal with the case. 

This was a special proceeding before the Judge of Probate 
by petition for partition of land. The defardant denied the 
relation of tenant-in-common, and alleged that he was in pos 
session of the whole tract in severalty, and had a good title in 
fee simple, under one Carolina Gordon. The pleadings were 
thereupon amended, other parties plaintifis were made, and 
“Carolina Gordon ” was madea party defendant; she answers, 
alleging that the defendant, Patterson had procured her to 
execute the deed under which he claims title to the whole 
tract of land in severalty by fraud, and prays to have it can- 
celled. 

We have by the pleadings (stripped of verbiage and of 
equivocal admissions and general denials, to which “attor-— 
neys at law,” in drafting complaints and answers are never 
justified in resorting. A petition for partition, and a plea,. 
“sole seizure ”; this raised a question of title to land, which 
the Judge of Probate had no right to decide and then a elaim. 
on the part of Carolina Gordon to have her deed cancelled, 
appealing to a jurisdiction heretofore exercised by Courts of 
equity exclusively, which, of course, the Judge of Probate 
could not assume. 

Thus embarrassed by questions raised by the igsaee: 
which he had no power to decide, the Judge of Probate con- 
cluded to ‘‘ cut the knot,” and “ dismissed the whole proceed- 
ing at the cost of the plaintiff.” Upon appeal, all of the pro- 
ceedings before the Judge of Probate were duly certtfied to 
the. Superior Court, and the case was thereby put in that 
Court, to be disposed of agreeable to law. 

We concur with his Honor in the opinion that the Judge of 
Probate erred in giving judgment that the case be dismissed 
at plaintiff’s cost. 

True, he had no right to decide upon the question of title, 

31 
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raised by the plea of “sole seizure,” put in by the defendant 
Patterson, or upon the question of eqnity to have her deed 
cancelled, raised by the defendant Carolina Gordon; but the 
case was properly instituted before him, in the first instance, 
by the petition for partition, and the questions of legal and 
equitable ground of relief raised by the subsequent pleadings, 
which questions he had no power to dispose of, did not author- 
ize a judgment dismissing the case. 

hese questions of right to have partition, sole seizure, 
equity of cancellation, raised by the pleading in the original 
and in the amended complaint and answer, are presented with 
60 many “variations” as to swell the record to an appalling 
volume, for it had aceumulated like a ball of snow which boys 
rojl over and ever until it becomes too big for them to roll 
over again. Whereupon the Judge of Probate enters judg- 
ment, “dismissing the case at plaintiffs’ cost, and plaintiffs 
appeal. 

As before said, we concur with his Honor in the opinion 
that the Judge of Probate erred in dismissing the case, but we 
think his Honor likewise erred in crdering the case to be re- 
manded. Cuzbono? To roll the ball over again, wonld only 
add another layer of snow. | 

As the case and a fuil transcript of everything that had been 
done in the Court of the Judge of Probate, was in the Supe- 
rior Court by the appeal, that is, the appeal had substantially, 
and ought to have been allowed the effect of the writ of pone 
or of tolé, mentioned in Blackstone, vol. 8d, by which, cases 
that the inferior Courts by reason of pleas, &c., put in after the 
action was instituted, could not deal with, were required to be 
“sent up” or “put” in the higher Court. 

By this analogy, for we are groping in the dark, as the Code | 
of Civil Procedure does not provide for the case, we are of 
opinion, that the appeal had the effect of puttzng the case in 
the Superior Court, and it was the duty of his Honor to have 
eliminated from the transcript, and decided the point of law, 
‘made by the answer of Patterson on the plea of ‘ sole seizure,” 
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about which, after much procrastination on both sides, the 
facts are admitted by the pleadings, to-wit: Robert Hughes 
owned the land in controversy, and acquired it by purchase ; 
he was a bastard, and died withont leaving wife or children or 
mother, but leaving him surviving a sister, who was also a 
bastard, that is, Carolina Gordon, and three or fonr other 
brothers and sisters who are legitimate children of his mother ; 
from whom the plaintiffs derive title. | 

The plea of “ sole seizure” is put on the construction of the 
rules of descent, Bat. Rev., chap. 36, rule II; making the point 
of law, is the bastard sister of a bastard brother, entitled to 
land purchased by him, to the exeluszon of brothers and sisters: 
born in lawful wedlock? That is a question of law, which his 
Honor ought to have decided, and one which the Judge of 
Probate had no right to decide, as it involved a question of 
title to real estate, which, under the old mode of procedure, 
could only have been disposed of in an action of ejectment, 
and in regard to which, under C.C. P., the Judge of Probate 
had no jurisdiction. It was likewise, supposing the plaintiffs 
had an interest, the duty of his Honor to have disposed of the 
question of fraud in the procurement of the execution of the 
deed of Carolina Gordon, by having an issue of fact tried by 
ajury. After this, the Superior Court would have been in a 
condition to issue a writ of procedendo to the Judge of the 
Court of Probate, if the result of the subsequent proceedings 
made it necessary to order partition to be made. 

This opinion will be certified. 

The plaintiff McBride and the defendant Patterson are. to 
pay the cost of this Court equally. 


Per Curr. Judgment accordingly. 
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WILLIS and RoBESON v. WHITE. 


WILLIAM WILLIS and BARTRAM ROBESON, Assignees, o. WIL- 
LIAM H. WHITE. 


A, placed in the hands of B, a sheriff and the defendant, a note on C 
for coHection, which note he afterwards, and while it was in B’s 
hands, assigned, for a valuable consideration, to the plaintiffs, D 
and E. In an action by the assignees, D and E, against B, to re- 
cover the amount collected from C, on the note payable to A: Jt was 
held, that the evidence of B, offered to prove that when he took the 
note on C to collect, A was indebted to one F, deceased, upon whose 
estate B was administrator, and that it was the understanding, that 
the proceeds of the collection from C, was to be applied to the pay- 
ment of A’s indebtedness to F, B's intestate, was admissible, and that 
its rejection by his Honor upen the trial in the Ceurt below, entitled 
B, the defendant, to a new trial. 


This was a cIvIL Action to recover the value of a promissory 
note, tried before Aerr, J. at Spring Term, 1875, Buapen Su- 
perior Court. 

It was in evidence that Jehn S&S. Willis, the assignor of the 
plaintiffs, on the 2nd day of Octuber, 1866, placed in the hands 
of the defendant for collection a note on one F. Broadwell for 
three hundred dollars, which note was payable to Willis, on 
the 1st September, 1861. The defendant who was sheriff of 
Bladen county gave the following receipt: 

“ Received, Bladen county, N. C. 2nd October 1866, of 
John 8S. Willis one note endorsed by himself to me on F. 
Broadwell for three hundred dollars, payable on the first day 
of September, 1861, which nute 1 am to collect and account to 
him for or return to him if not collected. 


(Signed) W. H. WHITE, Sheriff, 


The defendant as agent for Willis instituted snit and recov- 
ered a judgment upon the note fur the sum of $576.30, being 
the amount due on the note, on the 11th December, 1871, 
which sum was at that time paid to the defendant’s attorney. 
It was also in evidence that the plaintiffs paid to Willis the 
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full value of the note, which was at the time of its assignment 
in the hands of the defendant, for collection. Evidence was 
also introduced tending to show that the defendant had know!l- 
edge of the assignment, and that a demand for payment was 
made and the same refused before the institution of this 
action. 

The defendant was introduced as a witness and testified, that 
he had never received but two hundred and fifty dollars of the 
money collected by his attorney on the Broadwell elaim ; and 
that the plaintiff forbade the said attorney to pay the money 
so collected to the defendant. 

The plaintiffs denied that they had forbid the attorney to 
pay over the money to the defendant, and testified that the de- 
fendant did not disclose to them that any part of the money 
had been collected, until they themselves ascertained the fact 
some three years afterward. 

The defendant testified that as administrator of George M. 
White, deceased, he held claims against John S. Willis, and 
that it was for the purpose of securing the payment of these 
claims that he became the agent of Willis. This evidence was 
objected to by the plaintiffs on the ground that the defendant 
showed no settlement of the estate of his intestate, and upon 
the further ground that he failed to show that the notes due to 
the estate of his intestate belonged to the defendant individu- 
ally. The Court sustained the objection and the defendant 
excepted. 

It was further in evidence that John 8. Willis had never 
agreed with the defendant to allow the claims due to him as 
administrator, to be retained from the money to be collected 
from the Broadwell note. That at the time Willis placed the 
note in the hands of the defendant for collection, the estate of 
the defendant’s intestate: was indebted to him in an amount 
nearly or quite equal to the amount, to which he was indebted 
to said estate. Ile had several times requested a settlement 
with the defendant, and the same had been refused. 

His Honor instructed the jury that it was the duty of the 
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defendant, acting as the agent of the plaintiffs, to have dis- 
closed to them the time when the money had been collected 
and to have paid the same over to them promptly. That the 
claims in the hands of the defendant belonged to the estate of 
George M. White, there being no evidence that there had ever 
been a settlement of the estate of George M. White, and an 
assignment of eaid claims to the defendant as his individnal 
property could not avail the defendant as a good set off in this 
action. 

His Honor further instructed the jury, that in considering 
their verdict they should allow the plaintiff interest on the 
amount received by the defendant from the time it was re- 
ceived and not from the time of the demand upon the de- 
fendant.” Tothischarge of his Honor the defendant excepted. 

‘The jury rendered a verdict in favor of the plaintiffs for 
$469.00, the amount due to the plaintiff after deducting $20, 
attorney’s fee and $100 paid by defendant tothe order of J.S. 
Willis. Thereupon the defendant moved for a new trial ; mo- 
tion was overruled, and the defendant appealed. 


W. McL. McKay and k. LI. & C. C. Lyon, tor appellant 
A. A. McLean. contra. 


Bynum, J. His Tonor erred in excluding the proposed. 
testimony of the defendant. It was clearly competent for him 
to show that when he gave the receipt for the note, it was 
agreed between him and Willis, as the consideration and reason 
of his undertaking, that he should first apply the money col- 
lected to the discharge of certain notes he held for collection 
on the said John 8. Willis. The proposed evidence was not 
at all inconsistent with the terms of the receipt given, but 
merely explanatory thereof. If the proposed testimony had 
been received and was true, it was immaterial whether the 
claims he held belonged to the defendant individually or not. 
They were in his hands for collection, and as he collected the 
money due upon the Willis note it discharged these claims 
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against him in the hands of the defendant. In this view of 
the case, the complaint should have been framed so as to have 
an account taken. But how the fact is as to the agreement has 
not been determined. 
Error. 


Perr Curiam. Judgment reversed, and venire de novo. 


WM. A. ROGERS, Ex’r of JOHN DRAKE, Deceased, +. ROBERT 
McKENZIE and JOHN McNAJIR. 


A and B rent from C all the turpentine boxes on a certain piece of land 
from the 1st January, 1861, to the 1st January, 1865, the rent to be 
paid on the ist June in each year. C died in March, 1863; in No- 
vember, 1861, A paid C $140, and in the same year paid taxes on the 
land for C, tothe amount of $156.44. In an action by D, the executor 
of C, against A and Btorecover the rent due the testator: Jt was held, 
that only one year’s rent was due the estate of C; and that A and B, 
having paid the $140 and the taxes after such rent was due, were en- 
titled to have the same credited thereon. 


Crviu action, commenced in February, 1868, as an action 
of Covenant, and tried before his Honor Judge Herr, at 
Spring Term, 1875, of the Superior Court of Rogerson county, 
upon exceptions to the report of the referee. 

At Fall Term, 1874, the cause was, by consent, referred to 
Nat. McLean, who at the ensuing Spring Term, 1875, reported : 

That the defendant, McKenzie had been dead for more than 
two terms, and that the suit had abated as to him. 

The other defendant, McNair, offered evidence tending to 
prove that he was surety only; such was not proved to the 
satisfaction of the referee, who declined to report it as an estab- 
lished fact. 

The plaintiff proved the execution of the following writing, 
upon which the suit was brought. 
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_ “We, or either of us, promise to pay to John Drake, or 
order, for all the boxes that will be on the land known as the 
“ Drake land,” betwixt the creek and Back Swamp, six dollars 
and fifty cents a thousand per year; all on the other side of 
the said Back Swamp, five dollars a thousand per year. It is 
understood that the above lands are rented for four years, for 
turpentine purposes only; further understood, the rent is to be 
paid on the ist day of June of each year, beginning on the 
Ist day of January, 1861, ending January 1st, 1865. 
ROBERT McKENZIE, [seat] 
March 19th, 1861. JOHN McNAIR, fsean.]” 


The defendant’s connsel moved to non-suit the plaintiff, cn 
the ground that the action should have been debt and not 
covenant. Motion overruled. | 

The testator of the plaintiff, John Drake, died 23d March, 
1863. There was due the executor on the 22d March, 1875, 
$1,597.58, of which sum $392.70 principal money, being the 
rent for the years 1861 and 1862, and until 28d March, 1863. 
The defendant, McKenzie, paid to the testator, Drake, $140 
on the 18th November, 1861, and he paid Drake’s taxes for 
the years 1861 and 1862, amounting to $156.46, but when, it 
did not appear. McKenzie also paid to the heirs of Amanda 
Nash and Mrs. McCormick, on the 10th November, 1864, $990, 
the rent for the years 1862-63 and ’64, in Confederate money. 

It appeared in evidence, without objection, that McKenzie 
aived from the testator, the said Drake, five negro men during 
the year 1861, at the price of $200 each. It also appeared 
that McKenzie operated the boxes only one year, to-wit, 1861. 

There were 37,000 boxes between the Creek and Buck 
Swamp at $6.50 a thonsand, amounting to $240.50 ; and 32,000 
boxes on the other side of said swamp, at $5 per thousand, 
amounting to $160 per year. 

It is therefore adjudged that the plaintiff recover of the de- 
fendant the sum of $1,597.53 and costs. 
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To the foregoing report, at the same terin, the defendant, 
McNair, excepted in this: — 

(1.) In ruling that covenant and not debt was the proper 
remedy tor an executor to collect arrears of rent due his testa- 
tor in his lifetime. 

(2.) In charging the defendant any rents after the first day 
of June, 1862; for that no rent fell due after that time, and 
before the death of the testator. 

(8.) For charging the defendant with the rent for more than 
one year, inasmuch as the facts reported show that the turpen- 
tine trees were only used one year. 

(4) In finding $892.70, principal money, was dne trom the 
defendant, without reporting any facts from which the Court 
can see that, that or any other amount, or what amount, ac- 
cording to the contract reported, was dune or owing. 

(5.) In failing to credit the defendant with the sum of $140, 
paid on the 18th November, 1861; and the further sum of 
$156.46, paid by the defendant in liquidation of the taxes of 
the plaintiff’s testator, for the years 1860 and 1861 

(6.) Assuming that covenant was the proper action, in re- 
porting the plaintiff’s measure of damages to be the rent cun- 
tracted to be paid for the nse of the turpentine trees during 
the time they worked, inasmuch as they had not deteriorated 
in value, as they would bave done if tney had been worked, 
and the measure of damages would be less by the amcunt of 
the deterioration In value, that the amonnt contracted to be 
paid annually as rent. 

(7.) In reporting facts about matters immaterial to the ques- 
tion at issue, to wit; that the defendant, McKenzie, paid to 
the heirs of John Drake, on the 10th Nuvember, 1864, $900, 
the rent for the years 186~’63-’64, in Confederate money ; and 
that the said McKenzie hired from the said Drake five negro 
men during the year 1861, at the price of $200 each. 

Upon the hearing of the report and the exceptions filed, his 
Honor overruled the first exception, and sustained the second, 
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ordering the report to be reformed, so as to strike ont of the 
account the rent after June Ist, 1872. The referee being in 
Court, was allowed to amend his report, by stating that he ar- 
rived at the amount of rent, by finding that the 37,000 boxes 
between the creek and Black swamp, at $5.50 per thousand 
amounting to $240.50 per annum ; and 32,000 boxes on the 
other side ot’ said swamp, at $5 per thousand, amounting to 
$160 per annum —making tor all $400.50 per annum. 

It appearing to the Conrt, by the referee’s finding of facts, 
that the covenant was entered into January Ist, 1861; that 
the testator died March 23d, 1878; and as the rent was only 
due and payable on the 1st day of June in each year, that no 
rent had accrued to the testator from and after June Ist, 1862, 
leaving the plaintiff entitled to recover against the defendant, 
McNair, (McKenzie having died since the commencement of 
this action,) as breaches of his covenant during the life of 
John Drake, the rent from January Ist, 1861, to June Ist, 
1862,—one year and five months, at $400 per annum. 

It is therefure considered and adjudged by the Court, that 
the piuintiff do recover of the defendaut, McNair, one thou- 
sand and three dollars and eighty cents, ($1,003,80,) with in- 
terest on $567.00 from the first day of April, 1875, till paid 
and for the costs of this action; and that the referee, Nat. Me- 
Lean, be allowed $60, one half to be paid by each of the par- 
ties plaintiff and defendant. 


Leitch, for appellant. | 
N. A. McLean and WiMcL. McKay, contra. 


Bynum, J. As the plaintiff filed no exceptions to the re- 
port of the referee, and did not appeal from the judgment of 
his Honor, allowing the secoud exception of the defendant, we 
are to consider the other exceptions of the defendant which 
were overruled in the Court below, and which are brought to 
this Court for review, by his appeal. 


JUNE TERM, 1875. 491 


RoGers, Ex’r., v». McKenziz and McNarr. 


We are of opinion that his Honor erred in not allowing the 
fifth exception, to-wit, a credit upon the rent for the $140.00 
paid on the 18th November, 1861, and the sum of $156.44 
for taxes on the land, paid for the years 1860-61. He is en- 
titled to credit for the $140, because at the time of that pay- 
ment the first year’s rent was due, and it does not appear that 
any other debt was due from the defendant to the plaintiff at 
that time. For, although the referee finds that in 1861, the 
defendant hired eeveral negro men from the plaintiff at the 
price of $200 each, it does not appear that any part of the hire 
was due at the date of this payment, or that it was not paid 
when it fell due. The Jaw will therefore apply this payment 
to the debt which was certainly due, and not to a claim which 
does not appear to have been due, or to have been unsettled. 

The defendant is also entitled to credit on the rent for the 
sum of $156.44 taxes on the land, paid by him, because it 
may fairly be presumed that the tax wae paid to prevent the 
sale of the land for the tax and to secure the benefit of his 
lease. As the taxes were paid for the ease and benefit of the 
plaintiffs testator, his assent thereto will be presumed. The 
date of this payment is not found, but as the defendant did not. 
Jease until 1861, the date of this credit will be fixed at the 
time, the taxes for 1861 were due and ereditable, to be ascer- 
tained by the Clerk. 

The Clerk of this Court will reform the report in accordance 
with this opinion, and judgment will be rendered for the sum 
due after reforming the report. 

The plaintift will pay the cost of this Court. 


PER Curiam. Judgment accordiugly. 
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NICHOLAS H. CHAVASSE and JOSEPH T. JONES 0. ARMSTEAD 
JONES, T. N. JONES and wife, and H. T. JONES. 


In an action by the plaintiffs, mortgagors, to restrain the defendants 
from selling the mortgaged premises, and in which the following 
facts were found by the Court: that the interest, secured to be paid 
by t' e mortgage, was usurious, and the contract, on that account, was 
void as to all interest, leaving only the principal money due and pay- 
able thereon; and that upon the payment by the plaintiffs of such prin- 
cipal, at the time contracted for, they were entitled to a re-conveyance 
of the mortgaged premises; and it being further found as a fact by 
the Court that the plaintiffs had made several payments on said prin- 
cipal: It was held, that his Honor committed no error in the Court 
below in ordering an account to be taken to ascertain the amount of 
the payments made by the plaintiffs; and that the p aintiffs, upon a 
given time, should pay one-third of the amount r ported to be due on 
the debt owing the defendants, upon which payment the injunction 
before granted should be continued ; and in case of the failure of the 
plaintiffs to pay the said one-third at the time appointed, the injunc- 
tions ould be dissolved, and the defendants have liberty to sell the 
mortgage premises, should they so elect to do. 


Motion by defendants, to vacate a restraining order granted 
at Chambers, heard by his Honor, Judge Watts, at the Spring 
Term, 1875, of the Superior Court of GranviLue county. 

The following are the facts signed by the counsel for both 
plaintiffs and defendants and sent up to this Court as a state- 
ment of the case and part of the records: 

The action was commenced by summons, issued by the 
plaintiffs, 29th December, 1874, and returnable to Spring 
Term, 1875. On the 30th of said December, upon application 
of the plaintiffs, and without notice to the defendants, Judge 
Warrs,.who hearing the complaint and affidavits of the plain- 
tiffs, made an erder in the cause, restraining and enjoining the 
defendants, their agents, attorneys, &ec., from further proceed- 
ing with the sale of the preperty mentioned in the complaint, 
until the farther order of the Court. At Spring Term, 1875, 
of said Court—the same being the appearance term—the de- 
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fendants, having filed their answer, moved to vacate the said 
order of injunction, of which notice the plaintiffs had due 
notice. 

Upou the hearing of the motion to vacate said order, the 
defendants read their answer, and the affidavits and exhibits 
annexed thereto and prayed to be taken as a part thereof,— 
and which, not being material toan understanding of the point 
at this time decided in this Court, need not be set cnt; and 
the plaintiffs read their complaint, together with the several 
affidavits and exhibits thereto annexed. 

The plaintiffs admitted, that the allegation in article 5 of 
their complaint, alleging a payment of three hundred and fifty 
dollars, February 2d, 1874, was an error; the said sum of three 
hundred and fifty dollars being included in and helping to 
make up the payment of five hundred hundred dollars for 
January 31st, 1874, also mentioned in the said article of their 
complaint. It was also admitted by both parties, that the ag- 
gregate payments which the plaintiffs had made towards the 
purchase money, was, exclusive of interest, dollars ; and 
if this was not applied to the cash payment, and to the prinei- 
pal money specified in the notes mentioned in article 4 of the 
complaint, the residue of the amount of said cash payment, 
and the principal money specified in said notes, would amount 
dollars. 

The defendants insisted that said order of injunction ought 
to be vacated, upon the following grounds, to wit: 

(1.) That the action of the plaintiffs is for equitable relief, 
and that all the facts alleged in their complaint, upon which 
their equity rests, are sufficiently denied by the answer and 
disposed of by the evidence. 

(2.) That the plaintifis are mortgagors, seeking to redeem 
after default and forfeiture. That according to their own 
showing in their complaint, there was, at and before the 
commencement of their action, a considerable amount of the 
purchase or mortgage money due; yet they have not paid the 
same, nor brought the same into Court, nor offered to do so. 


to 
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(3.) That it appears from the evidence, that the lands secured 
by the mortgage were, long betore the commencement of this 
action, transferrod to W. W. Jones, administrator de bonis non 
of P. E. A. Jones, deceased, and that this fact was known to 
plaintiffs befure the commencement of this action, as appeared 
by their letter to said W. W. Jones; and that said lands are 
and ever siuce have been held by him, and yet the said W. W. 
Jones has not been made a party and is not a party to this 
action. 

(4.) That it appears by the evidenee that the estate of the 
said P. E. A. Jones is considerably indebted, and that the 
plaintiffs are in possession of the mortgaged premises and have 
been committing waste therein, thus impairing the value of the 
same as asecurity for the mortgage money; and that the said 
W.W. Jones, administrator, onght not to be prejudiced and 
hindered and delayed in settling up the estate of his said in- 
testate, by being restrained from carrying into effect the power 
of sale contained in said mortgage. 

(5.) That it appears by the evidence that the plaintiffs are 
unable to pay the residue of the purchase or mortgage money, 
or any part thereof, withont a sale of the mortgaged property 
and that the said W. W. Jones, to whom the said mortgaged 
lands were transferred, and the defendants are solvent and re- 
sponsible and amply able to make good to the plaintiffs the 
surplus proceeds of the sale, if any, or if any wrongful pay- 
ment or appropriation of any part of said proceeds, or any. 
damage to the plaintiffs by reason of any misconduct in con- 
ducting the sale. 

The plaintiffs opposed the motion to vacate said order of in- 
junction, and insisted that the four bonds mentioned in article 
14 of their complaint, were execnted to secure a further interest 
of eight per cent. upon the deferred payments for the property 
specified in said instrument, in article 1 of said complaint men- 
tioned, in addition to the six per cent. provided for in the 
bonds for said deferred payments; and that the same is in- 
eluded in the bonds mentioned in the said mortgage; that 
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such interest being nsurions, the contract is therefore void as 
to the entire interest and no interest is recoverable thereon ; 
that if it was necessary, in order to ascertain the sum over 
due, it should be referred to the Clerk to report, so as to give 
the plaintiff an opportunity to pay it, and prevent a sale of the 
mortgaged premises. But that as it was conceded that the 
aggregate sum of ———— dollars had been paid, and it was a 
mere matter of substraction to ascertain the trne amount, no 
reference was necessary; and that the plaintiffs were now 
ready to pay the rateable part of the purchase money, ascer- 
tained upon this basis of calculation. 

The defendants insisted that the said four bonds or notes 
mentioned in article 14 of the complaint, were not executed to 
cover usurious interest, but fur a part of the price which was 
demanded, aud which the plaintiffs agreed to pay for the prop- 
erty, upon the terms of the sale at the time it was sold to 
them, as set out and explained in article 2 of the answer. 
That this was one of the issnes of fact joined between the 
parties, which they were entitled to have tried by a jury, at 
the proper time for a trial of the same; that the presiding 
Judge had no right at any time, without the intervention of a 
jury and withont the consent of the defendants, to try of him- 
self and find the issues joined between the parties, and there- 
upon to render judgment, finally determining the rights of the 
parties in the action, and referring it to the Clerk to take an 
account of what was due on account of the purchase money, 
with instructiohs not to charge or allow any interest whatever 
on the principal ; and least of all, had the Judge a right to do 
so at the appearance term, upon the hearing of a motion merely 
to vacate an injunction. 

The defendants further insisted that, even if the contract of 
sale, in a proper trial of the issnes of fact, was funnd to be 
usurious in the manner as alleged in the complaint, yet the 
said W. W. Jones became the bona fides purchaser for value, 
and holder of the said mortgage bonds, and ought not to be 
affected by such usury ; and further, that inasmhch as the plain- 
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tiffs are the actors, and seeking equitable relief against said 
contract, the Court proceeding upon the principles of equity, 
ought notin any event to grant such relief tu the plaintiffs, 
except upon the terms of their paying what is really and bona 
jide due, deducting the usnrious interest only. 

No application was made by the defendants, for a jury to 
aseertain any fact in the case, or to the jadge to make and 
submit such issues. 

His Honor, hearing the pleadings, affidavits, exhibits, &e., 
and the arguments of counsel, found the fact to be, that there 
was usury in the execution of the original bonds for the pur- 
chase money ; and that such usurious interest was incorporated 
in the bonds secured by the mortgage; and that such bonds, 
were as to such usurious interest, and all interest, void, and 
rendered judgment as follows: 

“Tt appearing to the Court, upon the evidence, that interest 
at the rate of six per centum per annum was stipulated to be 
paid upon the four several notes given by the plaintifis for the 
deferred payments, each in the sum of $2,833.25, and is so 
expressed on their face, and that the plaintiffs executed at the 
same date, four other notes to secure a further interest of eight 
per centum thereupon, such interest being payable at one, two, 
three and four years, and that such interest is neurious, and 
the contract 1s thereby void as to the entire interest, and that 
the same is included in the notes described in the mortgage, 
and no interest is recoverable thereon. 

The Court doth declare and adjudge, that only the principal 
money, to-wit: $11,333, is legally due under said contract 
upon the payment whereof, the plaintiffs are entitled to a re- 
conveyance of the mortgaged lands. And it further appearing, 
that divers payments have been made by the plaintiffs towards 
such residve of the purchase money, the amount whereof 
should be ascertained: Zt 7s ordered and adjudged, that it be 
referred to B. H. Cozart, Clerk of this Court, to ascertain and 
report the amount of such payments, and the residue remain- 
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ing unpaid of said purchase money, upon the basis of this 
judgment and the principle herein declared. | 

And it is further declared, that upon the coming in of said 
report, and its confirmation, the plaintiffs pay into Court, 
within twenty days thereafter, one-third of the sum for the use of 
the holder of said notes; and upon such payment, the injune- 
tion to be continued until the further orders of the Court. 
And if the plaintiffs fail to make such payment, the injunc- 
tion be dissolved and the defendants be at liberty to proceed 
to sell under said mortgage for such residue according to the 
provisions of said mortgage. And the cause is retained for 
further proceedings.” 

From this judgment, the defendants appealed: 


Lanier and Batchelor for the appellants, submitted. 


1. W. W. Jones, who was and is the legal holder of the: 
notes secured by the mortgage is a necessary party to this ae- 
tion, and this fact was known to the plaintiff before action was. 
brought. Ayman v. Devereux, 63 N. CO. Rep. 624, 1 Dan. ch.. 
pr. top page 313, marginal 306. 

2. The notes were assigned to W. W. Jones for value and 
bona fide, without any notice of any illegality in the consider-. 
ation. He is not therefore affected by the usury, if there was. 
usury. Coar v. Spicer, 65 N. C. Rep. 401. 

8. Under the usury law in Revised Code, the original con-. 
tract is rendered void by usury. Under Battle’s Revisal, chap- 
ter 114, the contract is not void. The interest only cannot be- 
recovered. Coar v. Spicer, Ibid. | 

4, This isa common, not a special injunction, and will be: 
dissolved on denial of the plaintiff’s equity by the answer or- 
even where it is made doubtful. N.C. Law Repository, 110. 

5, The transaction was not usurious unless there was a com- 
pleted contract of sale for seventeen thousand dollars cash, so 
that the plaintiffs owed the seventeen thousand dollars, and the 
other party was entitled then toreceive the same, and the small 
notes were taken not for an addition to the price but for for-- 

32 
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bearing and giving day of payment of the $17,000 as a debt 
then due. Chitty on contracts, 778, 779; 2 Parsons on Notes 
and Bills, 406, 407; Beete v. Bedgood, 14 E. C. L. 80; Tyler 
on Usury, 92, 93, 95, cases cited, 114; Cutter v. Wight, 22 N. 
Y. Reports, 472; Wellkkams v. Leynold, 10 Maryland, 57; 
Tonsey v. Robinson, 1 Metcalf (Kentucky), 663 ; Stephens v. 
Davis, 3rd Metcalf, (Mass.) 2113; in Metchell v. Guffeth, 22 
Missouri at page 517; Beete v. Bedgood, 14 E. C. L. 80, is re- 
ferred to and applied. 

6. If the transaction was a bona fide sale of the land and 
not a pretence to avuid the law of usury, the contract is not 
usurious and could not be usurious unless there was a loan of 
money or forbearance of a debt then due. See authorities 
above cited. | 

7. If the contract should be found to be usurious yet inas- 
much as the defendants are not seeking and do not need to 
seek assistance from the Court to recover interest having a 
mortgage with power of sale, but the plaintiffs are equitable 
actors seeking relief against the contract the Court will not 
give them, except upon the terms of paying the legal principal 
and interest, deducting only the usurious excess. 1 Story’s 
Eguity Jurisprudence, sec. 801; Ballengar v. Hdwards, 4 Ire- 
dell’s Eqnity, 449. “ And if the plaintiff do not make such | 
offer in his bill the defendant may demur to it and the bill 
will be dismissed.” Ib. 1 Story’s Equity, sec. 301. 

8. Battle’s Revisal, ch. 114, applies only to cases where the 
obligee is compelled to come into the Court asking affirmative 
relief. It gives no relief to an obligor who himself becomes 
an actor in a proceeding seeking relief against usury. Battle’s 
Revisal, ch. 114. 

9. On bill in equity to redeem by mortgagor the plaintiffs 
must bring into Court or offer to do so, the amount due. Jr- 
win v. Davidson, 3 Iredell’s Equity, 311. (See page 321, 
middle.) 

10. Mortgagor, who has not paid amount admitted to be due 
nor brought it into Court, cannot enjoin exeeution for the 
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money nor a recovery in ejectment. Cunningham v. Davis, 
Tred. Eq., 5. 

N. B. The defendant having a mortgage and power of sale, 
stands in an analogous situation to a man having a judgment 
and execution for the mortgage money. 

11. The Judge, aé the appearance term, upon a mere motion 
to vacate an ex parte order of injunction, finds and adjudges 
thereon all the issues of law and fact, raised by the pleadings, 
without the consent of the defendant or the intervention ef a 
jury. He leaves nothing to be decided but the amount of 
payments made by plaintiff, as to which there is a compulsory 
reference to the clerk. Thus practically deciding the whole 
case and settling all the rights of the parties at the appearance 
term. ‘'Toshow that the judgment was intended to conclude 
the rights of the parties, it gives the plaintiffs a-time within 
which to redeem, which it would be error in the Court to do, 
until there was first a final finding upon the issues relative to 
the amount due, or in anywise affecting that question, and 
an ascertainment: of the same, and a final adjudication as to 
the amount dne. | 

12. This action is in the nature of a bill in equity by the 
mortgagor to redeem, after default and forfeiture. In euch a 
case the Court, if it allows the plaintiff to redeem, fixes a time 
in which he shall redeem and never enlarges the time. 1 
Smith Chancery Practice, 547. 

The result of the judgment, if it stands, is equivalent to 
an enlargement of the time for redemption, if it is not a 
final judgment, because if it is not a final judgment, then 
there must be another time fixed for redemption, which is 
equivalent to an extension of the time, contrary to the rule 
and practice of a court of equity. 

13. The rule of a Court of Equity that the:mortgagor should 
bring into Court the amount of mortgage money admitted to 
be due, or offer to do 80, (and it is the plaintiff’s business if he 
admits anything to be due, to state what is the amount of it,) 
applies with greater force to our case, because it appears by 
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the affidavit of W. W. Jones, page —, of the record, that the 
estate of his father owed about $6,000 ; and if the amount ad- 
mitted to be due were paid into Court, the same could be ap- 
plied to the payment of debts of intestate, and to that extent 
the execution of his trust as administrator expedited. 


Smith & Strong and Attorney General Hargrove, contra, 
argued : | 


I. The original contract executed by the parties provides 
expressly that the notes to be given for the deferred payments 
shall bear six per cent. interest from date, and these notes were 
executed at the same time and outside of the written contract 
and four more notes taken, which represent eight per cent. 
additional on the interest bearing principal to the dates at 
which the respective time payments become due. The only 
consideration for these last notes must be the é¢me given and 
the forbearance because the value and price of the land are 
fixed in the original contract. 

II. Our statute (Battle’s Revisal, ch. 114,) is unlike the 
English Statute, since it declares in positive terms that “ the 
legal rate of interest upon all sums of money where interest 
is allowed, shall be six per cent. per annum for such time as 
interest may accrue and no more,” and it then authorizes a 
higher rate, not exceeding eight per cent. “for the loan of 
money,” and thus conclusively shows that it was intended to 
limit the rate of interest in cases where money was not loaned, 
but where upon some other transaction interest was to be taken, 
and this interest is restricted, whether there be an express 
agreement or not, to a rate not exceeding six per cent. Our 
statute is thus much more comprehensive and embraces all zn- 
terest bearing securities whether for money loaned, or for other 
consideration. 

III. The contract of purchase is a single transaction, and the 
_ plaintiffs having made partial payment have a right to have 
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them applied to the legal debt existing against them, instead 
of the usurious interest charged, and much of this usurious 
eight per cent. interest is consolidated with the gross sums 
stipulated to be paid at future dates assecured in the mortgage. 

IV. The evidence shows that the plaintiffs were strangers, 
just arrived in the United States, and confided the preparation 
of the various papers to the defendant’s brother, and were 
ignorant of the rate of interest allowed by law, and supposed 
eight per cent. was authorized by law. 

V. The reasons given for putting the transaction in the 
shape it originally wore, are very unreasonable and unsatistac- 
tory. Why take two sets of notes, one for the deferred pay- 
ments, bearing interest from date, and the other for the addi- 
tional 8 per cent, and have these lattcr notes outside of the 
security afforded by the provision for retaining title until fall 
payment was made, unless it was to cover up the transaction 
and conceal ite true objects? It was quite as easy to re write 
the contract, or to correct it in the matter of interest, a8 it was 
to draw up four new notes to cover the increased interest. 

VI. The evidence shows that the Jand sold for nearly or quite 
double its real value, and that the plaintiffs confided entirely 
as to the value of the bond to the representations of the sen- 
der and association whose agency was used in affecting the 
sale, and thus was the sender enabled to charge the enormous 
interest stipulated to be paid. 

VI. The plaintiffs offered to pay In, what upon their etate- 
ment was due, and the Judge was fully warranted in sustain- 
ing the injunction as to the residue claimed until the final 
hearing and disposition of the case upon the proofs. 

VIIL. It is true where a party had to seek the aid of a 
Court of Equity in enforcing a discovery of usury, it was given 
only on the terms that the applicant pay the debt and legal in- 
terest. This doctrine is not applicable to the present law, 
since the statute compels a discovery in aid of the defence of 
usury, and no conditions can be imposed in enforcing that ob- 
ligation. The defence now stands upon independent ground, 
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and the plaintiffs are entitled to the discovery in relief of them- 
selves from the entire interest. 

IX. Supposing, however, that the matter is left in reasonable 
doubt, as the plaintiffs may lose everything by a sale, and the 
defendants have, upon their showing, ample security for the 
residue of the purchase money, the Court will, to prevent ir- 
reparable mischief, prevent the sacrifice and retain control of 
the property until the matters in controversy can be fully set- 
tled upon the hearing. 

X. And more imperative is that obligation in the face of the 
defendants’ claim to sell and pay the whole of the debts men- 
tioned in the mortgage, in which are included large amounts 
of interest, put them upon the interest as to time, but which are 
to be immediately collected without abatement, if a sale takes 
place. The very claims of defendant is itself strong proof of 
the character of the transaction, which has culminated in such 
a mortgage and with such provisions. 

XI. The plaintiffs submit that whatever sum may be due, 
and which the Court may require them to pay, they have a 
right,‘on such payment, to have the sale enjoined and the mort- 
gagee restrained from enforcing as hard and harsh a bargain 
as defendants insist on. 

The payments made are set ont in the answer at page 24, 
and besides the first cach payment are in the aggregate $40.22, 
a total of $9,688.66, having, if applied to the principal only, 
a residue of $7,311.33. 


Ropman, J. The only question presented to this Court is 
upon the appeal of defendants from the interlocutory order of 
the Jndge enjoining the sale of the land by the defendant, J. 
T. Jones, on compliance by the plaintiffs with certain condi- 
tions expressed in the order. We have carefully read and con- 
sidered the whole record. It appears to us that it might pre- 
judice a future trial of the matters in issue between the parties 
if we should undertake to discuss the probability of the die- 
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puted facts with the view of giving a reason for the conelu- 
sion we have come to. For that reason we refrain from 
doing so. It is impossible also to discuss any of the qnestions 
of law which were made at the bar, without assuming some 
certain state of facts. These will properly come up for con- 
sideration upon the hearing in the Court below. 

We see no error in the order appealed from. But as the 
time allowed by that order for the payment of the required 
sum by the plaintiffs, has already expired, the plaintiffs are al- 
lowed twenty days from a service on them of a copy of the 
order of this Court within which to n ake the payment. Un- 
less the counsel for the parties can agree upon the amount 
required to be paid by the order of the Judge- below, it will 
be referred to the Clerk of this Court to ascertain it, and the 
amount to be paid will be inserted in the order. In ali other 
respects the order of the Judge below is afirmed. The plain- 
tiffs will recover costs in this Court. 

Judgment below modified, as above stated, and otherwise 
affirmed. Let this opinion be certified. The Clerk will issue 
a copy of the order in this case to be served on the plaintiffs 
and returned to the Superior Court of Granville. 


Prr Curiam. Judgment accordingly. 
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ALFRED ROWLAND and wife and others ». JOSEPH THOMPSON 
and BERRY GODWIN. 


A Court of Equity, as the guardian of infants, not only has the power, 
but should, in the exercise of its discretion, authorize and confirm a 
private sale of the land of infants: Therefore, where T, a guardian, in 
accordance with the order of the Court, exposed to sale at public out- 
cry the land of his wards, and there was no sale for want of a bid at 
a fair price, and the same land was subsequently sold privately, upon 
terms approved by the Court: J¢ was held, 

(1.) That G, the purchaser at such private sale, acquired a good title 
to the land. 

(2.) That where the notes given for the purchase of the land were paid 
in Confederate money, in April, 1863, the purchaser was only entitled 
to credit as against the wards, for the value of the Confederate cur- 


rency. 
(8.) That the sale will not be set aside, and a trust declared in favor of 


the wards, subject to a lien in favor of the defendant for the repay- 
ment of the purchase money actually paid. 


A payment by a debtor, in Confederate money in April, 1863, of notes 
due a guardian, one and two years before the netes fell due, can be 
considered only a payment of the value of the Confederate money at 
the time of payment; as against the wards, the real creditors, 


This was a crvit Action, tried before Aerr, J. at the Spring 
Term, 1875, of Roszson Superior Court. 

This action was brought by the feme plaintiffs, who were 
the minor children of William Blount, deceased, and his heirs 
at law, and their husbands, and Alfred Roland as guardian of 
Penelope Blount, one of the minor children, a feme sole 
against Joseph Thompson, the guardian of said minor children 
and the defendant Berry Godwin for the purpose: 

1. Of cancelling a deed made by R.S. French, Clerk and 
Master in Equity, in accordance with an order of the Court of 
Equity of Robeson county, which order the plaintiffs insist 
was not authorized by law ; 

2. To have the detendant Berry Godwin declared a trustee 
of the lands conveyed by said deed, for the benefit of the | 
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plaintiffs and to take an account of the rents and profits of the 
same. 

8. To have the said lands sold and the proceeds of the sale 
paid to the plaintiffs after paying to defendant Godwin the sum 
of one thousand two hundred and eighty-eight dollars and 
eighty-eight cents, the value of the Confederate money paid 
by him for said land, and for further relief. 

The defendant, Thompson, filed no answer to the complaint. 

All the facts necessary to an understanding of the case are 
stated in the report of Du Brutz Cutlar, to whom it was re- 
ferred. The report is substantially as follows: 

William Blount died intcstate in the year 1857, leaving a 
large real and personal estate. Charity Blount, his widow, and 
the defendant Joseph Thompson, were appointed administra- 
tors upon his estate and entered upon their duties before the 
commencement of this action. Afterwards and before the 
commencement of this action the said Joseph Thompson was 
appointed by the proper Court, guardian of the minor children 
of William Blount, who were Winnifred, and the plaintifts 
Susan R. Amanda M. and Penelope T. Blount, Winnifred 
having arrived at full age and intermarried with one William 
H. Graham, had jointly with her husband a full settle- 
ment with her guardian. Susan R., intermarried with Alfred 
Roland, the plaintiff. Amanda M. intermarried with Thomas 
A. Norment the plaintiff. 

On the 13th of February, 1872, Joseph Thompson was re- 
moved from the guardianship of the said named Penclope, by 
an order of the Probate Court of Rubeson county, and on the 
13th day of the same month Alfred Rowland was appointed 
her guardian by the said Court. 

Joseph Thompscn, as guardian of the said Susan Rk. Amanda 
M. and Penelope S., and Charity Blount filed a petition at the 
Fall Term, 1857, of the Court of Equity of Robeson county 
to sell the land belonging to William Blount’s estate. An 
order of said Court was obtained directing the Clerk and 
Master to sell the said land upon a credit of twelve months, 
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after due advertisement according to law and report to the 
next term. The Clerk and Master made report to the Spring 
Term, 1858, of a sale made by him, which sale was set aside 
and a resale ordered by the Court upon the terms that twelve 
months credit was to be given, and that he take bond with 
approved security from the purchaser and that he report to 
the next term. At the Fall Term, 1858, of the Court the 
Clerk and Master made report again, whereupon the Court 
made the following order : 

{n this case it appearing to the Court by the report of the 
Clerk and Master that the lands mentioned in the petition - 
have several times been offered for sale at public auction on 
the terms mentioned in the order of sale, and no person ap- 
pearing who was willing to bid such sum as the Clerk and 
Master deems afull and fair price for the said lands, and Berry 
Godwin having proposed in writing to give for the said lands 
in the petition mentioned, estimated to contain four thousand 
three hundred and seven acres, and whether the same contain 
the said quantity or less, the price of eighteen thousand dol- 
lars upon the following terms: At twelve months from the 
first day of January, 1859, without interest, and then at five 
equal annual instalments from the Ist day of January, 1860, 
which proposal of the said Berry Godwin, has been submitted 
to and approved by the Clerk and Master, 7 zs therefore or- 
dered, adjudged and decreed, that the Clerk and Master accept 
the said proposal, and that on the said Berry Godwin execu- 
ting bonds with good and sufficient security, to be approved 
by Joseph Thompson as gnardian, for said sums, payable at the 
time and in the proportion above mentioned, the Clerk and 
Master execute to him a deed conveying to him the said lands 
in fee siiple, and that he be allowed two hundred dollars for 
his said sale and deed. It is further ordered that the Clerk 
and Master deliver to Joseph Thompson, guardian, all the 
moneys and bonds which he has received of the said Berry 
Godwin, one-third to be held by the said Joseph Thompson in 
trust for the said Charity Blount for life, paying her the in- 
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terest thereof annually, remainder to Winnifred Blount, Susan 
Blount, Amanda Blount and Penelope Blount, his wards, and 
that said Joseph Thompson hold the residue of said money 
and bonds in trust for his said wards, and that the said Clerk 
and Master take said Joseph Thompson’s receipt. 

The said Berry Godwin tendered to the Clerk and Master 
a note for eight thousand dollars, signed by C. B. Sanders and 
endorsed ‘by said Godwin, which was received as cash, and 
in addition to the Sanders note paid a sum of money in cash, 
which together with the said note and interest thereon, in the 
aggregate amounted to $9,328, and for the residue of the pur- 
chase money gave his three notes, endorsed by Simon Godwin 
and Hinnant Faulk, as follows: One for twenty-six hundred 
and seventy-two dollars, due Jannary Ist, 1863, and two for 
three thousand dollars each, due respectively January Ist, 1864, 
and January ist, 1865. Said notes and cash were approved 
and accepted by said Joseph Thompson, turned over to him 
and his receipt for the same taken. At the time the Clerk and 
Master made title to Berry Godwin by deed dated 1st No- 
vember, 1858, the Sanders note was paid. ‘lhe three remain- 
ing notes, constituting the balance of the purchase money, 
were paid and taken up by the said Godwin in Confederate 
currency, on the 18th of April, 1863, except the sum of six 
hundred dollars, for which he gave his due bill, and paid the 
same in July, 1863. The principal and interest of said three 
notes on the 18th day of April, 1863, amounted to eleven 
thousand and six hundred dollars. The money was paid at 
the request of Thompson, who desired it to be paid, as he said, 
for the reason that he had a good opportunity of investing it. 
At the time of said payment Thompson was regarded gener- 
ally as a prudent business man, and at that time Confederate 
money was generally received by prudent business men in 
Robeson county in payment of ante war debts. There was no 
evidence that any person in Robeson county, acting as guar- 
dian, received Confederate currency in payment of well se- 
~ cured ante war debts before due, and released securities, as 
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late as April, 1863. The value of eleven thousand dollars 
Confecerate currency, paid on the 18th day cf April, 1863, 
was three thousand six hundred and sixty-six dollars and sixty- 
six cents. | 

On the 25th day of November, 1872, divers actions were 
pending in the Superior Court of Robeson county, iu which 
the plaintiffs in this action were plaintiffs and the defendant 
Joseph Thompson, and the sureties on his guardian bond, and 
others, were defendants, which actions are particularly specified 
in the compromise hereinafter mentioned. ('n the 25th day 
of November, 1872, the plaintiffs and the defendant Thomp- 
son, by their respective attorneys, who were thereunto specially 
authorized and empowered by the parties, entered into a writ- 
ten compromise of the eaid actions, a copy of which is hereto 
annexed. In the first, second and third actions in the compro. 
mise, the plaintiffs in this action sought to have from the de- 
fendant Thompson a settlement of his account as guardian of 
‘the plaintitis, Susan, Amanda and Penelope, including his 
transactions with the defendant Godwin and his liability to 
them for the price of the land, sold under a decree of the 
Court of Equity and bought by Godwin as aforesaid, and to 
recover from him and his sureties whatever amount might be 
found due on taking the account. The seven hundred acres of 
the Willis P. Moore land, mentioned in the compromise, in 
article 6th, had been conveyed by Moore to the defendant 
Thompson, by deed dated 6th September, 1866, and by said 
Thompsen conveyed to Needham J. Thompson in trust for 
Willis P. Mvore’s wite and children by deed dated 24th April, 
1867. These couveyances were known to the plaintiffs at the 
time of making said compromise. The fourth action men- 
tioned in said compromise was brought to set aside the con- 
veyance to Needham J. Thompson and have a trust in said 
land declared in favor of the plaintiffs, on the ground that it 
had been purchased by the defendant Thompson, their guar- 
dian, with their money, and that Needham J. Thompson and 
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his cestuzs gue trusts were not purchasers for valne and there- 
fore stood in the shoes of their grantor, Joseph Thompson. 

At the hearing it was admitted by the plaintiffs, and upon 
such admission I find the fact, that all the terms of the com- 
promise were fully executed and performed by the defendant 
Thompson before the commencement of this action, with the 
exception hereinafter stated. Thompson had paid to the 
persons all the money therein agreed to be paid, had sur- 
rendered to the plaintiffs all the notes, bonds and all other 
credits held by him as guardian, had submitted to proper 
decrees in the said pending actions, with the exceptions here- 
inafter mentioned, and had put the plaintiffs in possession of 
all the lands mentioned in said compromise, except the seven 
hundred acres before mentioned. 

The exceptions above mentioned, being the orly points in 
which the plaintiffs contended that the said compromise had 
not been fully performed by Thompson, are as follows : 

1. That no proper deed had been executed by defendant 
Thompson to plaintiffs for the seven hundred acres of the 
Willis P. Moore land. 

2. That no decree had been made in the fourth action in the 
said compromise mentioned, that the seven hundred acres of 
land should be held by the defendant Thompson as guardian 
of and in trust for the plaintiffs, Susan, Amanda and Penelope. 

Upon these points [ find the following facts : 

1. That defendant Thompson tendered to the plaintiffs, 
Alfred Rowland and Thomas A. Norment, a quit claim deed 
from himself to the plaintiffs, Susan, Amanda and Penclope, 
for the seven hundred acres of the Willis P. Moore land, 
which the said Rowland and Norment declined to accept in 
the absence of their attorney, and until their attorney should 
sce it and advise that it was their duty to accept it, and that it 
was drawn in accordance with the compromise. The deed 
was accordingly left with Rowland for that purpose, and after- 
wards the plaintifis’ attorney, upon examinatiun of said deed, 
advised that it was not drawn in accordance with the require- 
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ments of the compromise, and it was returned to Joseph 
Thompson and no other decd was ever executed or tendered 
by Thompson. Said deed was drawn by Thompson’s attorney 
withont consultation or advice of the plaintiffs’ attorney. 

2. That no such decree as above mentioned was entered in 
the fourth action mentioned in the compromise. 

Upon the foregoing facte I declare the following conclusions 
of law: 

1. The defendant Thompson having filed no answer, the plain- 
tiffs are entitled to judgment against him for want of an an- 
swer, that an account be taken to ascertain what is due from 
him to the plaintiffs, by reason of the matters stated in the 
eomplaint. 

2. As to the first defence set up in the answer of the defend- 
ant Godwin, that the payments made by him in Confederate 
money, to the defendant Thompson, on the 18th day of April, 
1863, were in law a satisfaction and extinguishment of the 
debt owed by him for the purchase of the land of the plain- 
tiffs, that the plaintiffs have no right of action against the said 
Godwin, and that this action should be dismissed as te him, at 
the cost of the plaintiffs. 

8. The conclusion of law last declared being decisive of the 
action as against the defendant, Godwin, I do not deem it im- 
portant to declare any conclusion of law upon the facta stated 
in relation to the second defense set up in the answer of the 
defendant Godwin. 

The following is a copy of the compromise hereinbefore re- 
ferred to: 

It is agreed between Alfred Rowland and wife, and Thomas 
A. Norment and wife, and Alfred Rowland as guardian of 
Penelope Blount, and David Towneend and wife, on the one 
side, and Joseph Thompson, guardian of Susan, wife of Alfred 
Rowland and Amanda, wife of Thomas Norment and for Pen- 
elope Blount, and the said Joseph Thompson trustee for 
Charity, wife of David Townsend, that the actions now pend- 
ing in the county of Robeson: 
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1. Between Alfred Rowland and wife, against Joseph 
Thompson, for an account. 

2. Thomas Norment and wife, against Joseph Thompson 
and others, on his guardian bond. 

8. Penelope Blount, by her guardian Alfred Rowland, 
against Joseph Thompson, guardian and others, on his guar- 
dian bond. 

4, Alfred Rowland and wife, Thomas Norment and wife, 
and Penelope Blount, by her guardian against Joseph Thomp- 
son, Needham J. Thompson and Willis P. Moore and wife, 
and others. , 

5. The same parties against Joseph Thompson and W. B. 
Thompson. 

6. The same parties against Joseph Thompson and Moore 
T. Sealy. 

7. David Townsend and wife, against Joseph Thompson, 
trustee, for wife of said David Townsend. 

8. David Townsend against Joseph Thompson, guardian 
for Susan, Amanda and Penelope Blount. 

(1.) That the said Joseph Thompson is indebted to Susan, 
wife of Alfred Rowland, in the sum of one thousand dollars. 

(2.) To Amanda, wife of Thomas Norment, in the sum of 
one thousand dollars. 

(3.) To Penelope Blount, in thesum of one thousand dollars. 

(4.) To David Townsend and wife in full satisfaction of all 
claims against eaid Joseph Thompson as guardian and as trus- 
tee for the wife of the said David Townsend, in the sum of 
twenty-five hundred dollars. 

(5.) That Joseph Thompson shall pay of the costs incurred 
and to be incurred in said actions, the sum of two hundred 
dollars to John W. Ellis as Commissioner for stating the 
account in the said actions of Alfred Rowland and wife against 
said Joseph Thompson, guardian. 

(6.) That one undivided third of the tract of land known as 
the Shelby Bay land, the tract of land known as the Moore T. 
Seely tract, which was conveyed by Moore T. Seeley and wife 
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to Joseph Thompson, containing five hundred acres, and the 
tract of land known as the William B. Thompson land, which 
was conveyed by Kh. McMillan, sheriff, to said Joseph Thomp- 
son, containing about seven hundred acres, and the Willis P. 
Moore land, which was conveyed by Willis P. Moore to said 
Joseph Thompson, containing seven hundred acres (and it is 
expressly agreed that that tract heretofore conveyed by said 
Jeseph Thompson to William H. Graham, is expressly ex- 
cluded) shall be declared, adjudged and decreed to be held by 
Joseph Thompson, as guardian for said Susan, Amanda and 
Penelope, children of William Blount, deceased. 

(7.) That he will surrender to his said wards all the notes, 
bonds of individuals, and Cumberland county and State bonds, 
and all other credits which were held by him as guardian of 
said Susan, Amanda, and Penelope. 

(8.) That he will execute and deliver quit-claim deeds of 
conveyance to the said tracts of land, hereinbefore mentioned, 
as he may be directed by the decree of the Court, or as he 
may be requested by the counsel and attorney at law of the 
said Susan, Amanda and Penelope. 

(9.) That he will request R. S. French, trustee, in a deed 
from Thomas J. Morrisey to said French to secure Joseph 
Thompson for certain money loaned to said Morrisey by said 
Thompson as guardian aforesaid, to sell the said tract of land 
in said deed mentioned. 

(10.) The said Alfred Rowland and wife, Thomas Normeni 
and wife and Alfred Rowland, guardian for Penelope Blount, 
wil! pay all other costs incurred or to be incurred in said ac- 
tions except the sum of two hundred dollars, to be paid by 
said Joseph Thompson as aforesaid. 

(11.) The said Thomas Norment and wife will pay an ae- 
count held by Pope and McLeod, amounting to about four 
hundred and fifty dollars, against said Joseph Thompson as 
gnardian. 

(12.) When this compromise is fully effected according to 
the foregoing terms, and the said Joseph Thompson has fully 
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paid and discharged the said sume respectively, the said Joseph 
Thompson and his sureties, upon the bond given by him as 
guardian as aforesaid, and said Joseph Thompson as trustee, 
shall be discharged and. released from all obligations incurred 
by them as sureties on said guardian bond. 

(18.) This compromise shall in no way operate to discharge 
or release Thomas J. Morrisey or Berry Godwin from any ob- 
ligation they may be under to said Susan, Amanda or Pe- 
nelope, the children of said William Blount. 


(Signed) R. 8. FRENCH, 
Attorney for Josep THompson. 
(Signed) ROBERT STRANGE, 


for plaintiffs in above named cases. 


It was admitted by the plaintiffs, for the purposes of this 
suit only, that the compromise had been performed in full ex- 
cept asto the following particulars: 

4. That Joseph Thompson had not executed nor tendered a 
proper deed for the seven hundred acres of the Willis P. 
Moore land. 

9. That no decree has been made declaring or decreeing 
that Joseph Thompson holds said land as guardian of the 

Jeme plaintiffs, in accordance with article six, of the compro- 
mise. | 

The plaintiffs further admit that the $5,500 mentioned in 
the compromise, had been paid to the parties therein named, 
as directed therein, and that the notes, bonds of individuals, 
Cumberland county and State bonds, have been assigned and 
delivered, but no other credits have been so transferred. 

The plaintiffs further admitted that the money was paid and 
the three notes given for the land, and that the Confederate 
money waa paid and the three notes taken up as alleged by 
defendant, but they do not admit that it was paid at the time 
stated. 

For the purposes of this suit the defendants withdrew the 
allegation “that the plaintiffs, in a settlement with defendant 

33 
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Thompson as their guardian, knowingly received from him the 
securities, in which the money so paid, was invested by him. 
Defendants further admitted the release of dower alleged in 
the complaint.” 

To the report of the referee, the plaintiffs filed the following 
exceptions: 

1. Plaintiffs except to the second conclusion of law, to-wit, 
hat the payments made by Berry Godwin, in Confederate 
money, to the defendant, Thompson, on the 18th day of April, 
A. D. 1863, and in July, 1863, as stated by him, were in law 
a satisfaction and extinguishment of the debt owed by him for 
the purchase of the lands, and that the plaintiffs had no right 
of action against said Godwin, and that this action should be 
dismissed as to him at the cost of the plaintiff. 

2. That he has failed to report any conclusion of law touch- 
ing the irregularities of the sale of the plaintiffs’ land, and has 
failed to report that the same was unauthorized by law, and 
conveyed no title to the defendant, Godwin, and insists that 
the facts found by the referee entitles the plaintiffs to the relief 
prayed for in the complaint, 

The case coming on to be heard, his Honor overruled the 
exceptions of the plaintiff and confirmed the report of the 
referee. 

From this judgment the plaintiffs appealed. 


W. McL. McKay, Leitch, Strange and W. F. French, for 
the appellants. 
NN. A. McLean, contra. 


Pearson, C.J. 1. The position taken by the plaintiffs that 
the deed of the Clerk and Master is void because the Court 
had no power to order it to be executed, and consequently that 
the plaintiffs are entitled to judgment for the land and mesne 
profits, cannot be sustained. 

lt is most ugual for sales made by the order of a Court of 
Equity to be public sales, but the Court, as the guardian of 
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infants, has full power in regard to the mode of sale, and un- 
der epecial circnmstances not only has power, but should, in 
the exercise of its discretion, authorize and confirm what is 
called a private sale; that is, a sale without advertisement and — 
public outery. 

The question, has a Court of Equity power to order the sale 
of the land of an infant to be made either at public or private 
sale, is not an open one; it is settled. See the cases in Battle’s 
Digest. 

We will add, assuming that it was for the interest of the 
wards that the land should be sold, and this matter was adju- 
dicated by the order that the Clerk and Master sell at public 
sale, we think his Honor used a prudent discretion, after no 
sufficient bid could be obtained at public outery, in accepting 
the bid of defendant Goodwin and in making an order con- 
firming the prevate sale. 

The usual modes of selling by order of Court or by execn- 
tors and administrators is after advertisement and public out- 
cry or vendue, i. e., auction, as the traders term it; but if an 
executor or administrator sells a horse to A at private sale, he 
acquires title against the world. For the executor or admin- 
istrator had the title and the power to sell. The only differ- 
ence is, that if it be a public sale, the exccutor or administra- 
tor is only chargeable with the price obtained. If it be a pri- 
vate sale, the executor or administrator is chargeable with the 
fall value. The statutes which require advertisement and a 
public sale being considered directory only, and not affecting 
the substance. 

2. The position taken by the plaintiffs, that “the deed to 
Godwin, by reason of a departure from the terms of the 
order, will be treated asa lien only for the sums he has actually 
paid, leaving the equitable estate in the plaintiffs, subject to 
re-payment to Goodwin of the money paid by him, with in- 
terest, charging him in account with the rents and profits. 
which he has realized from the land,” cannot be sustained. 
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There was no material variance between the terms of the 
order and the mode in which the sale was completed. The 
$8,000 bond of Sanders endorsed by Godwin, and the cash 
paid was a fair equivalent fur the first two instalments, and it 
is admitted this amonnt has been acconnted for, so there was no 
loss to the fund in that respect, and the three notes taken for 
the balance were in strict accordance with the order. 

3. The position taken by the plaintiffs, that these three notes 
have never been paid by Godwin except to the amount of the 
value of the Confederate notes received by Thompson, bas 
force in it. As respects the first note which was due at the 
time of payment, we can see no reason why that shall not be 
treated as satisfied in full. It was due, the creditor had a right 
then and there to demand payment, and if refused, to enforce 
payment by action. So it is the ordinary case of a creditor 
who accepts Confederate notes in satisfaction of the debt. 

But as respects the other two notes, the matter involves 
different considerations not being due for one and two years, 
the debtor had no right then and there to pay them, and the 
creditor had no right then and there to demand payment and 
could not have enforced payment by action, so the payment 
was & voluntary one, and however it might be, as against 
Thompson who accepted the Confederate notes at par; as 
against the wards, who were the real creditors, the debtor can- 
not in conscience insist npon its being a payment, except to 
the amount of the value of the Confederate notes at the time 
he handed them over to the guardian, and has no right to re 
quire that he should be credited except for the value of the 
notes which he parted with. . lt is certain he has not paid for 
the land. Suppose he had not handed the Confederate notes 
to the guardian he would have been bound for the full amount 
of hig two bonds, and we think he is getting off on fair terms 
if he is now permitted to pay the price of the land and keep 
it, taking credit for the value of the Confederate notes, and 
rendering no account for the rents and profits received by him, 
before the land was paid for in full. 
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4. The fact that the plaintiffs, by a compromise among 
other things took from their guardian the Confederate bonds, 
into which he had converted the Confederate treasury notes, 
which he had received of Godwin atter these Confederate 
bonds had beeome wholly worthless and not worth the paper 
on which primed, dves not affect the equity of the plaintiffs. 
It is admitted that. by the compromise the plaintiffs took no 
benefit by reason of the two bonds now under consideration, 
and by way of greater caution it is expressed that the compro- 
mise shall in no wise discharge their claim on Godwin for the 
part of his three notes remaining unsatisfied. 

There will be a reference to the Olerk of this Court to fix 
the value of the Confederate treasury notes paid on the two 
last notes of Godwin, and the plaintiffs may then move for 
judgment. In stating the account the Clerk will charge God- 
win with simple interest only; as against their guardian, the 
wards are entitled to compound interest, and if the notes had 
been held by the guardian, Godwin would have been liable 
for compound interest. Bat. Rev. ch. 63, sec. 29. 

The guardian did not hold the notes but accepted Confed- 
erate freasury notes in payment and surrendered the notes to 
Godwin. After that, Godwin was not a debtor of the infants 
or their guardian, by bond or note. But the infants had an 
equity to follow the land in bis hands for the unpaid balance 
of the price. 

We see no ground under the statute to allow this equity to 
draw compound interest. The infants must be content with 
simple interest as against Godwin and look to their guardian 
for compensation in that respect. 

Error. 


Per Cortam. | Judgment accordingly. 
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GREGORY, GALLOWAY & CO. 2. J. J, HERRING. 


In an action brought against A to recover the value of a horse sold by 
the plaintiff to B, the son of A, it was in evidence that the plaintiff 
had sold the horse to B, who lived upon and cultivated a portion of 
the defendant’s land, and that on one occasion defendant was seen 
riding with B in a buggy drawn by the horse sold by the plaintiff to 
B. There was no evidence as to B being under full age, nor connect 
ing A with the transaction. Uponademurrer to the evidence: Jt was 
held, that plaintiff was not entitled to recover. | 


Civin action, originally commenced in a Magistrate’s Court 
and carried upou appeal to the Superior Court of Lenore 
county, where it was tried before Seymour, J, and a jury, at 
Spring Term, 1875. 

The action was brought by the plaintiffs to recover one hun- 
dred and thirty dollars, a balance due on the price of a horse 
sold by them to one Joshna Herring, a son of the defendant. 

A. J. Galloway, one of the plaintiffs, testified: I sold a 
horse, the property of the plaintiffs, to Joshua Herring in the 
fall of 1873. He wanted time to pay for the horse. Joshua 
is a son of the defendant. The price of the horse was $135. 
Joshua paid $5 on the day of the sale. I did not know he 
was under twenty one years of age. I did not know he was 
acting as his father’s agent. I charged the price of the herse 
to Joshua. He was to pay in cotton in iwo weeka in about 
two weeks he brought cotton to town, but sold it to other 
parties, and did not pay for the horse. 

Jouncil 8. Wooten, a witness for the plaintiffs, testified: I 
live nearthe defendant. Joshua was living with the defendant 
and has earried on a farm on his father’s land. I went out 
with Joshua at his request to look at his crop. He had nothing 
separate from his father, Tle worked the same land. I saw 
Joshua driving the horse. He called a part of the crop his; 
that was on his father’s land. — 
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J. H. Jolly, a witness for the plaintiffs, testsfied, that de- | 


fendant had said on two or three occasions that the beast wasa 


likely beast and well worth the money; his son Joshua had 
promised to pay for it, and if it had lived it would have been 
paid for. Defendant said Joshua had bought the beast. At 
the time of the conversation Joshua was not doing much for 
his father. | 

John Parker testified, that Joshua employed him on de- 
fendant’s plantation in the spring of 1873, to ditch, and the 
old man, the detendant, gave directions as to how the ditch 
should be cut. 

J. H. Hardy testified: He sold timber in the fall of 1873 
to Joshua. After the purchase the defendant came with 
Joshua for the timber, and said Joshua had made a good bar- 
gain. Joshua said he was buying the timber for tenant houses. 
Defendant’s team hauled the timber. 

J.S. Wooten testified: I saw the defendant and his son 
Joshua driving the horse in controversy in a buggy at La 
Grange, not jane after the sale of the horse by the plaintiffs. 
Joshua has lived with his father all the while. I saw Joshua 
sell corn at La Grange in the winter of 1874. Joshua worked 
on defendant’s plantation for some -years past, until 1875. I 
have heard Joshua making contracts with hands to work on 
the defendant’s plantation. I think 1 saw Joshua selling seed 
eotton in the winter of 1873. 

The defendant demurred to the evidence an insisted that 
there was no evidence of a previous authorization or a subse- 
quent ratification or the purchase by Joshua as the agent of 
deten dant. . 

His Honor instructed the jury that it was for them te say 
from the evidence whether or not the defendant anthorized or 
ratified the sale. 

The jury rendered a verdict in favor of the plaintiffs, and 
his Honor gave judgment accordingly. From this judgment 
the defendant appealed. | 
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Smith & Strong, for the appellant. 
No counsel in this Court contra. 


Serriz, J. This action was brought to recover the price of 
a horse sold by the plaintiffs to a son of the defendant. The 
plaintiifs introduced several witnesses who testified to the many 
facts set forth in the record, and the defendant demurred to 
the evidence. | 

We are, therefore, called upon to decide whether or not 
there was any evidence which tended to prove that the de- 
fendant authorized his son to purchase the horse, or that he 
afterwards ratified the same. 

Several witnesses proved that the son lived with the father, 
but no one testified positively that the son was under twenty- 
one years of age. The only allusion to his age is made by 
Galloway, one of the plaintiffs, who says he did not know that 
the son was under twenty-one years of age and did net know 
that he was acting as his father’s agent; that he charged the 
price of the horse to the son, who was to pay it in cotton in | 
two weeks. For aught that appears upon the record, the son 
was of full age. But assuming that he was not; there is 
nothing in the evidence which connects the defendant with 
the transaction in the remotest degree, either before or after 
the sale of the horse to the son. 

We will not repeat the evidence, as it will be set forth in 
full by the reporter. The strongest circumstance proven 
against the defendant was that he was seen, on one occasion, 
riding with his son while driving the horse, but surely that 
cannot be construed into a ratification of the purchase. 

If fathers are to be held responsible for the acts of their 
sons who pass for adults, on snch evidence as is here presented, 
they will have but little protection against the whims of 
young America and the chicanery of old speculators. ‘* Whether 
there be any evidence : for the Judge; whether suflicient 
evidence is for the jury.” 3 

We are of opinion that there was no evidence in this case, 
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not even a scintilla, which tended to establish the responsibility 
of the defendant. The authorities on this snbject have been 
recently collected and discussed in the opinion of this Court, 
and the dissenting opinion of Justice Bynum in the case of 
Witkowsky d& fintels v. Wasson, T1 N.C. Rep., 459. A 
further discussion of it is unnecessary. 

Let the judgment of the Superior Court. be reversed and 
judgment entered here for the defendant. 


Perr Curiam. Judgment reversed. 


THE NAVASSA GUANO COMPANY OF WILMINGTON »v. WIL- 
LIAM H. WILLARD. 


Where au action was instituted, and judgment obtained against A B 
& Co., upon a bill of exchange, and C, who was a secret partner in 
the firm was not joined as defendant, and the plaintiff afterwards, 
and more than three years after the cause of action accrued, discov- 
ered that C was a partner, and instituted an action against him: Hold, 
that the action was barred by the statute of limitations. 


Civin action, to recover the value of a bill of exchange, 
tried before UcAay, J, at Spring Term, 1875, Orance Sn- 
perior Court. 

All facts necessary to an understanding of the case, as deci- 
ded, are stated in the opinion of the Court. 

There was a verdict and judgment in favor of the plaintiff, 
and thereupon the defendant appealed. 


Prarson, ©. J. It is not nezessary for this Court to decide 
the questions of evidence, made on the trial, or the question of 
jurisdiction made by the answer, for assuming, as found by 
the jury, the fact to be that the defendant was a partner in the 
firm of “ Morris & Son,” we are of opinion that the action was 
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barred by the statute of limitations, which is relied upon asa 
defence. | | _ 

The statute of limitations began to run at the date of the 
payment, which was more than three years before the com. 
mencement of this action, and is a bar unless the plaintiff can 
repel it, which the plaintiff attempts to do, by taking the posi 
tion that this is not an original action, but a proceeding under 
C. C. P., see. 318. 

Upon its face, this is an original action against one who has 
been discovered to have been a member of the firm as a secret 
partner, 

If it be an original action, the Statute Limitation is a bar. 
Taking this to be a proceeding under ©. C. P. sec. 818, which 
we do (on the assnmption that the counsel of plaintiff must 
have known that an original action could not have been 
brought in the county of Orange, and that it was barred by 
the statute of Jimitations) we are of opinion that the plaintiff 
does not repel the bar of the statute by force of the provisions 
of C. OC. P. 818, and the other sections bearing upon the sub- 
ject; for the case does not come under any of the provisions 
of C.C. P. 

Sec. 818, provides that “when a judgment shall be recov- 
ered against one or more of several persons jointly indebted 
upon a contract by proceeding as provided in sec. 87, &c.” 

See. 87 provides, ‘* when the action is against two or more 
defendants, and the summons is served on one or more of 
them, but not on all of them the plaintiff may proceed as 
follows,” &e. 

Our case does not come under this section, for it applies to 
actions brought against joint contractors or partners. The 
original action was not brought against Willard as a joint 
contractor or a partner, although he is named in the summons; 
the complaint in this action sets out, “the summons in the 
first action was not served on W. H. Willard, because at that 
time plaintiff was not informed that he was a member of the 
firm, as now alleged; and information to this effect has come 
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to the plaintiff within the last twelve months,” and the com- 
plaint in the jirst action avers “that the firm of R. F. Morris 
& Son consists of R. F. Morrisand demands judgment against 
R. F. Morris, and the firm of R. F. Morris & Son” makes no 
allegation that Willard was a partner, and demands no judg- 
ment against property in which he had any interest. So the 
case must be reviewed as if Willard had not been named in the 
summons, a:d the question is, does the ©. C. P. take from him 
the benefit of the statute limitation, it being afterwards dis- 
covered that he was a partner of Morris ? 

See. 318, refers to sec. 87. That section only applies to an 
action against two or more defendants and the summons Is net 
served on all; here it is admitted the action was not against 
Willard. The case then does not fall under the general words 
of this section—it does not fall under paragraph 1 of the sec- 
tion that contemplates an action against two or more defend- 
ants as joiutly indebted. The summons not served on one, 
and authorizes judgment against him, “so far only that it 
may be enforced against the juint property of all.’ This does 
not cover our case— paragraphs 2 and 3 have no bearing, and 
the matter turns upon paragraph 4. 

_ This was intended to prevent a partner, who was not served 
with the summons from defeating an action against him on the 
ground that judgment had already been taken against his co- 
partner, and so the cause of action was merged in the judg- 
ment, and authorizes an action against lim separately, pro- 
vided the first judgment remains unesatistied. This is our 
case; Willard dves not rely npon a merger of the canse of 
action by the judgment against Morris, and puts himself on 
the ground that being now sued separately, the action is barred 
by the statute of limitations, and that be is not to be preju- 
diced by what had been done between the plaintiff and Morris; 
for he was not a party to the “ves geste,” and being now 
called into Court for the first time, claims the protection of the 
statute against a State demand. 

Feeling the force of this position the counsel for plaintiff 
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fell back on sec. 322. This does not serve his purpose, for it 
is apparcnt by perusal of sections 319, 320, 321 and 322, that 
these sections provide only for cases where a judgment debtor 
dies, and his administrator, heirs or devises, are to be charged. 

Error. Judgment reversed. Judgment for defendant to go 
without day and recover costs. 


Prr Curiam. Judgment reversed. 


C. J. GREEN v. THE NORTH CAROLINA RAILROAD COM- 
PANY. 


Where the statute of limitations is relied upon as a defence, it must be 
pleaded. The objection cannot be taken by demurrer. 


In an action to recover the value of certain wood sold by the plaintiff 
to the defendant, the wood at the time of the sale standing upon the 
land of the plaintiff, it was in evidence that the wood was sold by 
the cord: Held, that the plaintiff was entitled to recover, and that no 
memorandum of the contract In writing was necessary, because, when 
cut and corded, the wood became personal property. 


(Lippard v. Troutman, 72 N. C. Rep, 551; Mizzell v. Burnett, 4 Jones 
249, cited and approved.) 


Crvi Action, tried before Henry, J., at January (Special) 
Term, 1875, Waxer Superior Court. 

The plaintiff alleged that during the years 1863~64~65, 
and previous to the Ist of May, 1866, at the request of the de- 
fendant he delivered for the use of the defendant twenty-four 
hundred cords of pine wood, standing in the woods, which 
defendant cut and carried away. Defendant agreed to pay 
whatever the wood was worth, and that it was worth fifty 
cents percord. Defendant has paid nothing for the wood, and 
demand of payment has been made. 

The defendant demurred to the complaint, and the Court 
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sustained the demurrer. From the judgment of his Honor 
sustaining the demurrer, the plaintiff appealed. 

All other facts necessary to an understanding of tlie case, 
are stated in the opinion of the Court. 


Battle & Son, for the appellant. 
Smith & Strong and Batchelor, contra. 


Serrie, J. The defendant assigns two causes of demurrer 
to the plaintiff’s complaint: 

Ist. “ That it appears upon the face of the complaint that 
the cause of action on which the plaintiff brings his said ae- 
tion, did not acerue to plaintiff within three years next pre- 
ceding the commencement of said action.” 

The contract under which the defendant took the wood from 
the land of the plaintiff was made as early as 1868. The 
statute of limitations did not commence to run against such 
contracts until the Ist day of January, 1870, and this action 
was commenced on the 31st day of December, 1870. So the 
action is in time by one day. 

But the defendant relies upon the act of 1866-67, chap. 18, 
to take this case out of the general rule established by the act 
of the same session, chap. 17, which suspended the statute of 
limitations until January, 1870. 

This Court had occasion at the last term to consider this 
question, when it was held that the provision of chap. 1%, sus- 
pending the statute of limitations, applied to al] suits in equity, 
as well as to actions at law, where the suit or cause of action 
is founded on any contract or obligation entered into prior to 
the first day of May, 1865; and that the Courts were open 
after that date, and np to the Ist day of January, 1870, only 
for such suits and causes of action ag are founded on contracts 
or obligations entered into since the Ist day of May, 1865. 
State ex rel Lippard v. Troutman, 72 N. ©., 551. So this 
action was commenced within the time limited by statute, but 
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had it been otherwise the objection could not have been taken 
by demurrer. _ 

The only pleading on the part of the defendant is either by 
demurrer or answer, and the causes for which he may demur 
to the complaint are specified in Bat. Rev., chap. 17, sec. 95, 
and the statute of limitations is not amongst them, but by 
reference to section 16 of the same chapter, we find ‘ the ob- 
jection that the action was not commenced within the time 
limited can only be taken by answer.” 

2. “That the contract on which the plaintiff brings his ae- 
tion is a contract to purchase real property, and that no memo- 
randum thereof was pat in writing and signed by the defen- 
dant, nor by any one by him thereto lawfully authorized .” 

It is conceded that an executory contract to sell growing 
trees is within the statute of frauds. fizell v. Burnett, 4 
Jones, 249, and that a specific performance of the same cannot 
be enforced against the party to be charged therewith, unless 
the same or some. note or memorandum therecf be made in 
writing and signed, as required by statute. 

In other words, the defendant here could not have enforced 
the specific performance of this contract, on the one hand, nor 
on the other, could the plaintiff have recovered damages, had 
the defendant failed to take the trees and comply with the 
contract. 

‘But as the contract has been complied with, to the extent 
that the defendant has got the plaintiff’s wood, we see no rea- 
son why the plaintiff should not recover the value of the wood. 

The contract amounted to a license to the defendant, from 
the plaintiff, to enter his land and cut and cord wood. As 
soon as the wood was cut, it became personal property, and it 
matters not whether the plaintiff himself cut and corded the 
wood he sold to the defendant, or whether, under the contract, 
he used the labor of the defendant to cut and cord it. 

It will be observed that the wood was sold by the cord, 
thereby leaving something else to be done besides the cutting 
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or severing from the realty, before the exact rights of the par- 
ties, under the contract, became ascertained and fixed. 

The judgment of the Superior Court is reversed, the de- 
murrer overruled, and the case remanded to the Superior 
Court to be proceeded in according to jaw. 


Perr Curiam. Judgment reversed. 


STATE » THE RICHMOND & DANVILLE RAIL ROAD COM-— 
PANY, A. 8. BUFORD and W, H. GREEN. 


An indictment under the Act 1874-’75, Chap. CLIX, against the Rich- 
mond & Danville Railroad Company, (changing the gauge of rail- 
roads,) cannot be sustained, because that act impairs the obligation 
of the contract between the State and the defendant Railroad Com- 
pany, as assignee of the North Carolina Railroad Company. 


Bynum, J., dissenting. 


This was an InpDIcTMENT under the act of 1874~75, for 
changing the gange of the North Carolina Railroad, tried be- 
fore Watts, J., at June Term, 1875, of Waxe Superior Court. 

The jury returned the fullowing special verdict: 

1. That the North Carolina Railroad Company was formed 
and organized by virtue of an act of the General Assembly of 
North Caroiina, entitled “ An act to incorporate the North 
Carolina Railroad Company,” ratified the 27th day of January, 
1849, and other subsequent acts amendatory thereof. 

2. That said company did soon thereafter construct its rail- 
road from Charlotte to Neuse river, and operate the same with 
steam power. That the track of the said railroad so con- 
structed was of the uniform gauge and width of four feet, eight 
inches and one-half of an inch, thronghont its entire length 
and hag so remained until the day hereinafter mentioned. 


8. That the Richmond & Danville Railroad Company, a 
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corporation formed, organized and existing under the laws of 
the State of Virginia, came into the possession on the 11th day 
of September, 1871, of the tract, road bed, engines, locomotives, 
coaches, &c., belonging to the said North Carolina Railroad 
Company, and of its rights, franchises and other property of 
the said company, under a contract of lease entered into be- 
tween said corporations. 

4. That the Richmond & Danville Railroad Company 
claimed by said contract to have the right to change the gauge 
of the said North Carolina Railroad tract, and being about to do 
80, were enjoined from so doing in an action wherein the State 
of North Carolina was plaintiff and the said railroad compa- 
nies were defendants, which said suit was ultimately determined 
at January Term, 1875, of the Supreme Court of North Caro- 
lina, the record of which is to be considered as a part of this 
verdict. | | 

5. That the North Carolina Railroad Company is a corpora- 
tion existing by virtue of the laws of North Carolina, with a 
President and Board of Directors, but that the officers of said 
corporation had nothing to do with the change of the gauge of 
the North Carolina Railroad Company and had no control over 
the management of running trains over said road. 

6. That Algernon S. Buford is the President of the said 
Richmond & Danville Railroad Company, and William H. 
Green is an officer of said company. 

7. That said A. 8. Buford, President as aforesaid, and Wil- 
liam H. Green, officer as aforesaid, acting by and throngh (the 
order) of said Richmond & Danville Railroad Company as 
atoresaid, did on the Ist day of June, 1875, cause the gauge of 
the said North Carolina Railroad, situated, lying and being in 
the county of Wake, and being of the length of thirty miles in 
said county, to be widened and changed from four feet, eight 
inches and the half of one inch, to five feet, and the gauge of 
the said track has since remained of the width of five feet. 

§. That the gauge of the North Carolina Railroad, through- 
out the whole extent from Charlotte to Goldsboro’, on the 
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Neuse river, has been changed by the Richmond & Danville — 
fiailroad Company from four feet, eight inches and the half of 
one inch, to five feet, a part of the gauge of said railroad, be- 
tween Charlotte and Greensboro’, having been changed by the 
Richmond & Danville Railroad Company, prior to the act of 
March the 4th, 1875. 

If the Court shall be of opinion upon this statement of facts 
that the law is with the State, then and in that case we find 
the defendants guilty, otherwise we find the defendants not 
guilty.” 

By agreement of counsel the record of the action entitled 
State of North Carolina v. The Richmond & Danville Rau- 
road Company, and the papers in said action and all acts of 
the General Assembly incorporating railroad companies, and 
other acts amendatory thereof was to be used in this court as a 
part of the case, without being attached hereto as exhibits. 

His Honor being of the opinion that the facts found by the 
jury would not warrant a conviction gave judgment according- 
ly, whereupon the State appealed. 


Attorney General Hargrove, for the State. 
Merrimon, Fuller & Ashe, Strong, Fowle and Badger for 
the defendant. 


Ropman, J. It must be assumed in considering this case, 
that the matters decided in the case of the State against the 
same company which is now a defendant, 72 N. C. Rep. 634 
are the settled law of this State, and admit of no question. 

Two things were decided in that case : 

1. That the lease of its road, &c., by the North Carolina 
Railroad Company to the Richmond and Danville Railroad 
Company was lawful and valid. 

2. That the lessees by virtue of the lease, had up to the 
passage of the Act of 187475 a right to change the gange of 
the North Carolina road. 

With respect to the lease thus declared to be lawful, it must 

34 
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be observed that the State of North Carolina owned at. its 
date, and still owns two-thirds of the capital stock of the Com- 
pany which made the lease, and the Governor by and with the 
advice and consent of his counsel had power to appoint a pro- 
portionate number of the Directors of the Company, who are 
removable in like manrer. (Sec’s. 86 and 43 of charter rati- 
fied 27th January, 1849.) In short, the State as a stockholder, 
through its lawfully appointed officers, had the supreme con- 
trol over every act and contract of the Company, and the lease 
could not have been made. without the express consent of the 
State. The lease expressly stipulated that the gauge might 

be changed, and the power to change it, must be considered an 
inducement to the Richmond and Danville Railroad Company 
to take the lease. 

The lease also contains the following provision: “ And 
the said party of the first part (the North Carolina Railroad 
Company) for the consideration aforesaid, for itself, its sueces- 
sors and assigns, doth covenant with, and oblige itself unto the 
said party of the second part, its successors and assigns, that 
its stockholders and directors will not do any thing, or take 
any action as such stockholders and directors, that may or can 
interfere in any way whatsoever with the free use and opera- 
tion and convenience of said railroad, and other property so 
hired, let, ‘farmed ont” and delivered, by the said party of 
the second part, according to the terms and intent of these 
presen ts.” Notwithstanding this, the State through its Attor- 
ney General, shortly aiter the execution ef the lease, com- 
menced a suit against the Richmond and Danville Railroad 
Company, praying among other things, for an injunction 
against a change of gange intended to be made by that Com- 
pany as lessees. This suit pended for over eighteen months, 
and soon after it was decided as above set forth, and after the 
Richmond and Danville Company had begun to change the 
gauge, as it was held it had a right to do: and as it hadaright 
to have done long before; and after the Company had com- 
pleted the change over a large part of the road: the General 


JUNE TERM, 1875. 531 


Strats v. Tue RicHMoND & DANVILLE RAILROAD Co, ef al. 


Assembly enacted the Act of 1874~'75, ch. 159, which (what _ 
ever may be its construction upon the language used) intended 
to prevent any further change, and to prohibit it, as well asa 
continuance of the change made just before, by penalties and 
punishments of unusual severity. It is contended for the de- 
fendants, that this legislation is a violation by the State of the 
contract made with the North Carolina Railroad Company in 
its charter, the rights and powers under which are held by the 
defendant Company as a lawful assignee for value: and also of 
the contract made by the State as the governing power in the 
North Carolina Railroad Company with the defendant 
Company. 

It is also suggested that it appears from the records of the: 
United States Courts within this State, that ever since the: 
making of said lease, the State throngh its creditors, to whom: 
its stock in the North Carolina Railroad Company was pledged). 
has claimed and received its share of the rent payable under 
the lease. As this fact, Gif it be one,) does not appear in the. 
special verdict, it cannot be permitted to weigh with us. 

Whether the act in question is open to the objection that it 
impairs the obligation of either of these contracts, is the im- 
portant question presented to us. In considering it this Court: 
disclaims any power to avoid an act of the Legislature upon an: 
idea of protecting the honor or good faith of the State against 
any violations real or supposed of either by that body, except 
so far as that duty is expressly enjoined upon it by the higher 
law of the Constitution, which its members have sworn to: 
support. 

It is seen that the proposition of the defendants is that the 
act violates : 

1. The charter to the North Carolina Company, ot whose: 
rights and powers the defendant Company is the lawful: 
assignee ; and | 

2. The contract of lease made by the North Carolina Com-- 
pany and by the State, as its chief stockholder and governing 
power, under the laws of the State, to the defendant Company.. 


582 IN THE SUPREME COURT. 


STaTE v. THE RICHMOND & DANVILLE RAILROAD Co. ef al. 


These two propositions, though supported mainly by the 
same arguments, require to be noted, are not identical, for 
some observations which are applicable to the second proposi- 
tion are not applicable to the first. 

It is too late to question that a charter to a railroad company 
is a contract between the State and the company, which the 
State cannot violate. Whena corporation has franchises and 
powers whica it may lawfully assign, (as the North Carolina 
Railroad Company had,) the assignee takes the place of the 
assignor, and is equally entitled to the protection of the law. 
‘The defendant Cumpany, at the passage of the act, held an 
admitted right to change the gauge as it thought proper. The 
:act prohibited the use of that right and apparently impaired 
‘the obligation of the charter. The burden is upon those who 
‘defend the act to find some recognized principle of law and 
reason on which it can be supported. 

The counsel for the State have undertaken to find this prin- 
ciple in the general police power of the State, and weagree with 
them that it is to be found there if anywhere, for a right to 
regulate internal traffic over railroads and navigable waters is 
but a part of the police power of the State, and is subject to 
‘the same limitations and restrictions as that power is. Ad- 
mittedly, this power is very extensive, and I am not aware 
that any jurist has yet undertaken to circumscribe and define 
its limits by any continuons line. All that the Courts have 
done or can as yet attempt to do, is to make a dot here and 
there by the decision of a particular ease as being within or 
without the line and leave it to our snecessors to connect them 
by a well defined line when they are able to do so. The 
nearest approach to an attempt of this sort which I have seen 
is in chapter 16 of Cooley on Constitutional Limitations, and 
especially on pages 572 and 577. The learned author cites 
probably all the cases having any direct bearing on the subject 
of discussion. From these we conclude that the Legislature 
«has power to impose all such regulations on railroad companies 
in the use of their roads as may be reasonably proper for the 
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safety, and perhaps the comfort and convenience of passen- 
gers and of all others entitled to use the road, and for the 
protection from injury of the inhabitants and property cf the 
country through which the roads pass. <A railroad company, 
like all other owners of property, is subject to the maxim, 
“ Sie utere tuo ut alienum non laedas.’ Within that limit it 
has the same control over its property that an individual has, 
to use it as it may suit its ideas of its interest. A railroad 
company, although created in part for the advantage of the 
public, is not a public corporation in the sense that a county Is. 
It is created also for private benefit, and in respect to those 
purposes it is a private corporation and its charter is a contract. 

The rights of owners of adjoining coal mines are similar in 
some respects to those of railroad companies whose roads con- 
nect. On this subject see the valuable case of Smith v. Kew- 
rock, 7 Man. Gr. and Scott. 515, (62 E. C. L. R.) 

This police power, however extensive, must have reasonable 
limits. In some places it is said to extend to everything 
‘necessary for the welfare and prosperity of the State.” But 
that would be to remove all limits. Such loose and ill con- 
sidered expressions mean nothing definite. The limit of the 
power is the nature of the purpose to be accomplished, having 
due regard to conflicting rights. A State cannot violate its 
contract under a pretended exercise of its police power. The 
act must be bona fide intended to relieve some evil within the 
reach of that power, and strictly applicable to thatend. Among 
the instauces held not to be embraced in it are these. In 
Pengrief v. Washburn, 1 Aiken 268, the legislature undertook 
to say that certain persons might go toll free over a road au- 
thorized by its charter to take toll gencrally. Miller v. New 
York & Erie Railroad Company, 21 Bart. 518, where the act 
required the company to make the preparation for a street to 
cross its track at its own expense. Bailey v. Philadelphia 
de., Railroad Company, 4 Harr. 389, and Washington Bridge 
Co. v. The State, 18 Conn. 58, where statutes infringing the 
chartered powers of certain bridge companies were held void. 
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In State v. Jersey City, 5 Dutch. 170, it was held that the Leg- 
islature had no right to regulate the speed of railway carriages 
except in the streets of cities, the necessity extending no 
further. 

The act of 1874’-75, (chap. 159, p. 185,) does not appear to 
us to present the features of a police regulation. A gauge of 
five feet. does not hazard the safety or convenience of persons 
using the road, or living along it. The act does not profess to 
be made for any of the purposes embraced within the police 
power. The purpose avowed is to compel an uniform gauge of 
4. feet 84 inches on the North Carolina Railroad and on certain 
other railroads connecting with it, which at that time had that 
gauge. It may be a wise and convenient policy tu require an 
uniformity of gauge on all the railroads in the State, and it may 
be convenient to the roads connecting with the North Carolina 
road, that its lessees should be prevented from ehanging its 
gauge from one uniform with theirs, toaditferent one. But if 
the lessees of the North Carolina road had a right to change its 
gange according to their ideas of their own interests, (as in 
view of the decision of this Court at the last term, must be ad- 
mitted), no newly adopted policy of uniformity, or regard for 
the interests of other roads, will authorize the State to deprive 
the lessees of this right, except by virtue of its power of emi- 
nent domain, and upon compensation. Much less had the 
State the power to compel the lessees to restore to its former 
gange, that portion of the road which, at some expense, it had 
changed before the act was passed. 

This conclusion is strengthened by an anticipation of the 
consequences of a different one. 

If the Legislature can now lawfully establish the gauge of 
the North Carolina Railroad at 4 feet 83 inches, it can equally 
establish it at a greater or less width, and can at any time here-_ 
after compel or forbid achange. On the same principle it may 
at pleasure require or forbid the company to alter its route once 
adopted, in any particular, its station houses once located, and 
its rates of fare and freight. In short it may regulate in every 
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detail the economic management of the road. Such a power 
would be practically despotic, and might be indirectly but 
effectually used to destroy the value of the charter and compel 
its surrender. The claim is new in principle, and no authority, 
or at least no direct authority can be found to support it. | 
We are asked to distinguish this case from the State v. Dat- 
thews, 3 Jones, 451. I may not be able to show the distinc- 
tion to the satisfaction of others. But Etiink there is a solid 
one. For whatever reasons, the State had adopted a policy 
against the issue of Bank bills under $3, before it chartered 
the Bank of Fayetteville, this policy was apparent to all on 
its legislation. Prior to that charter, no Bank, then existing, 
was allowed to issue bills under that denomination. The 
omission of such a prohibition in the charter of that Bank was 
apparently an accident. The case was evidently covered (in- 
dependently of any contract excluding it) by the general police 
power of the State, and no injury was done to the Bank in 
relieving the people from the ill consequences of the accident. 
The above remarks it will be seen, apply particularly to the 
act of 1874-'75, in respect to its bearing on the rights created 
by the charter to the N. OC. R. R. Co., and onr conelusion on 
that will dispose of this case. It will not be inappropriate 
however briefly to consider the act in reference to the provi- 
sions of the lease made by that Company, in which the State 
as a stockholder had the controlling power, assuming for that 
purpose that in the absence of such lease, the act would bea 
legitimate exercise of the police power. A State may un- 
doubtedly contract away some portion of its sovereign rights, 
as this State was held to have done, its right to tax, in the 
charters of the Raleigh & Gaston Railroad Company, and of 
the Wilmington & Weldon Railroad Company. Whether a 
State can abridge its police power, or any other of its sov- 
ereign rights, by a contract made by it, not in the exercise of 
its legislative power, but through its authorized officers as the 
controlling or only stockholder in an incorporated trading 
company, is a question which I have never seen discussed. 
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We do not propose to express any opinion on this question. 
But it certainly seems contrary to the ordinary principles of 
justice, that a State, through its authorized officers, should in 
one capacity make a contract conferring certain rights, (to 
change the gauge,) and therein expressly contract to do 
nothing to hinder the use of that right; and immediately af- 
terwards, in its sovereign capacity as legislator, enact a law to 
make any use of that right highly penal. The State appears 
in the attitude of receiving with one hand rent from its tenant, 
and with the other expelling him from the possession. 

If the contract had been procured from the officers of the 
State by fraud or corruption, it could undoubtedly be avoided 
-onthat ground. But so far as appears, there is no allegation 
of that sort. No legal proceedings to avoid the lease have 
been had on any such ground. 

It is unnecessary also to consider the criticisms of the coun- 
sel for the defendants upon the language of the act which is 
admitted by the counsel for the State to be very loose and un- 
certain. 


Per Curiam. Judgment below affirmed. 


Bynum, J. (Dissenting.) Deep solicitude for the public 
welfare and a conviction of impending mischief to the whole 
State, from the threatened alteration of the North Carolina 
road, by the alien corporation into whose hands it had fallen 
must have caused the passage of the Act to prevent that 
change with a unanimity almost unexampled in legislation. It 
was the act of the whole people, in the exercise of their cor- 
porate sovereignty. Nothing short of the clearest convictions 
can justify the Court in thwarting the public will so expressed, 
by declaring their act to be void and of no effect. In doing 
so, this Court I think, reverses its own decisions, destroys their 
value as safeguards for the conduct of the citizen, and intro- 
duces confusion. where order, certainty and Sonesteney should 
be found. 
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If the State v. Matthews, 3 Jones, 451, is good law, (and it 
is not questioned) ingenuity has failed*to distingnish it in prin- 
ciple from this case. It would be better to overrule that case, 
expressly, than vainly endeavor to distinguish it. That de- 
cision cannot stand with this. There, the charterof the Bank . 
of Fayetteville, anihorized it to issue and discount bills with- 
out any provision in the charter, as to their denomination. 
Afterwards the Legislature passed a general act making it in- 
dictable for any person or corporation to receive or pass any 
bill of a bank, cf a Jess denomination than three dollars. 
Mathews, an oflicer of the bank, was indicted under this 
statute for passing a bill of the bank of a denomination less 
than $35 and he relied upon the defence, that he was protected 
by the charter of the bank, as a contract with the State which 
was protected by the Constitution of the United States, for- 
bidding the passage of any law impairing the obligation of 
contracts. The defendant was convicted, and in affirming the 
judginent this Court said: “Is the authority to issue small 
noice: conferred by the charter, a part of the essence of the 
contract, with the intention to put it beyond all future control 
of ieyisiation ? or is it conferred as 4 mere incident, with the 
intention that it should be subject to such Hmitation as it 
mivit at apy tinie thereafter be deemed expedient to make for 
the reguiation of the currency of the State? This is a mere 
question of construction, and a plain statement seems sufhcient 
to dispose of it. With the exception of the powers surren- 
dered to the United States, each State is absolutely sovereign. 
Wiih the exception of the restraints imposed by the Constitu- 
tion of the State and the bill of rights, all legislative power is 
vested in the General Assembly. It is consequently, unrea- 
sonavle to suppose that the General Assembly, admitting it 
has the power, woud alien or surrender, and make subject to 
any individual or corporation a portion of its sovereignty, and 
thereby disqualify itself trum dving that for which these ample 
powers are conferred on it, Asis said in Afcleae v. The W. 
d& lv. Lt. Co., 2 jred. 189, ‘we should hesitate long before - 
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bringing our minds to the conclusion, that it was the intention 
of the Legislature to take from itself, the power of doing that 
for which all governments are organized, promoting the gen- 
eral welfare, by adopting such measures as a new state of things 
might make necessary for the benefit of the public; in other 
words, it is unreasonable to suppose an intention to surrender 
the means by which it may thereafter be able to effect the pur- 
pose for which it was erected and formed into a government.” 
Tt follows, that to establish a contract on the part of the Leg- 
islature, to relinquish any of its powers, plain and unambiguous 
words must be used.” | 

The reasoning of the Court is unanswerable. If the re- 
served powers of the sovereign can be successfully interposed 
for the public good in the case of a small bank of limited cir- 
culation, how much more can it be when the commerce and 
general welfare of the whole State is involved? The bank 
charter was as much a contract with the State as a railroad 
charter; yea, more so, because a bank charter is strictly a 
private act, whereas a railroad charter is gwast a public act. 
The bank was authorized to issue bills of any denomination ; 
so the railroad company was authorized to lay a track of any - 
gauge. The bank officer, after the prohibitory act, passed the 
forbidden bills and was indicted and punished. The officers 
of the railroad, after being prohibited, changed the gauge, and 
by the law go unpunished. The bauk perpetrated a small and 
temporary mischief; the railroad a mischief co-extensive with 
the State and of indefinite duration. Every reason of policy 
and public good which applied to the bank applies with ten- 
fold force in this case. 

But Matthews case is fully sustained by Prévett v. Wazt- 
aker, decided at the present term of this Court. There, the 
plaintiff being the owner of a lot in the town of Goldsboro, 
began the erection of a wooden building thereon and had 
made some progress in the work. Afterwards the corporation 
passed an ordinance forbidding the construction of wooden 
buildings within a district of the town, which embraced this 
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lot. The town authorities, in pursuance of this ordinanne, 
entered upon the lot and by force stopped the workmen en- 
_gaged on the bnilding from further proceeding with the work. 
This Court sustained the ordinance and justified the act of the 
town authorities. Here the owner of the lot held it by a 
contract certainly of as high obligation as that of the railroad 
company, to wit, by the grant of the State. Yet in the face 
of this grant the Court held, that under. the power vested in 
the corporation by the Legislature, the town could prevent him 
from beginning or completing such a building upon his own 
land. What higher or more arbitrary exercise of sovereignty 
can be found than this, apparently in the face of the express 
grant and contract of the State? In delivering the opinion 
of the Court, Ropmay, J., places the right upon the power of 
the State to abate nuisance. But it must be observed that the 
town ordinance did not declare such a structure to be a 
nuisance, but simply forbade the erection, without designing 
any reason or naming any grievance to be apprehended there- 
from. It is immaterial by what name you call a prohibited 
act, or whether it has any name, nuisance or other, or by what 
name you call the power of preventing’or abating it—whether 
the right of eminent domain or the polive power—it is, never- 
theless, an unquestionable sovereign power, residing in the 
State, to do, or forbid the doing, those things which the exi- 
gencies and welfare of society demand. Whether the cmer. 
geney requires the intervention of this power must, from the 
nature of things and the organization of cur form of govern- 
ment, rest in the sound discretion of the legislative body. In 
Srivet?s case, the corporation forbid the completion of a 
‘house begun ; in this case the State forbid the widening of the 
gange. Can the individual be restrained by penalties and even 
forve, and the corporation go free? Both parties made their 
contract and hold their property, subject to the paramount 
right of the sovercign so to regulate its use and enjoyments as 
‘will be most conducive to the comfort, good order and general 
welfare of the body politic. Rights of property, jast as our 
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social rights, are subject to such limitations in their enjoy- 
ment as the governing power may think necessary or expedient. 
Of the perfect right of the Legislature to exercise this power, 
no question can be made. Nor can it be at all affected/by that 
clause in the Constitution of the United States which forbids 
the passage of laws impairing the obligation of contracts. All 
contracts and all rights are subject to this power. 

It is well settled, that regulations of this character, though 
they may disturb the enjoyment ot individual or corporate 
rights, are not unconstitutional, though no compensation is 
made for the disturbance. They do not appropriate private 
property for public nse—there is no pretence of snch appro- 
priation in our case—but only regulate its use and enjoyment 
by the owner. If he suffer injury, it is either damnum absque 
injuria, or in the theory of the law, he is compensated for it, 
by sharing in the general benefits which the regulations are 
intended and calculated to secure. Every one owns his property 
subject to this restriction, to-wit, that it must be so used as not 
te injure others, and that the sovereign may, by poliee regula- 
tions, so restrain and direct the use, that it shal] not prove 
pernicious to his neighbors or the citizens generally. 1 Dillun 
on Cor. Sec. 93, and cases cited. 

It is true, that the Legislature cannct make an unreasonable 
use of this power, and under the guise of exercising a police pow- 
er, infringe individual or corporate rights, and it is equally true 
that the Courts, under the pretext that the Legislature has so 
acted, cannot nullify a statute. Good faith is to be imputed to 
the Legislature, and all its acts must be presumed to be founded 
upon a just consideration of the rights and the wellfare, both 
of the public and individuals. It can have no will and no in- 
terest opposed to the public good. 

_ What is the history of this prosecution? Svon after the 
lease was made to the defendant road, the State of North Caro- 
lina institnted proceedings against the defendant road, alleging 
in the complaint that the lessee had resolved to change the 
gauge of that portion of the road lying between Greensboro’ 
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and Charlotte, and asking for an injunction to prevent that 
change The defendant answered, confessing the purpose to 
make the alleged change, claiming the right to do so under 
the lease, and that it was necessary and convenient to make 
that change, so as to make the track correspond with the con- 
necting lines of road north of Greensboro’ and south of Char- 
lotte. Soitis manifest that at that time the defendant road 
did not, and could not, in pursnance of its declared purpose of 
conforming the gauge to other ganges, contemplate a change of 
gauge east of Greensboro’, which would produce a discon- 
formity with that of all the railroads of the State east of 
Greensboro’. It is then clear, both from the reason of the 
thing and the intention of the defendant, as declared in the 
answer, that the change of gauge east of Greenshcro’, is an 
after thought and a device. This view is confirmed by the 
fact, that the change of gauge for which the defendants stand 
indicted, was not begun until near tour months after the change 
between Greensboro’ and Charlotte, and four months subse- 
qnent to the passage of the statute forbidding it. Not the 
slightest weight, then, can be attached to the suggestion that 
the statute was captious, and if observed would have stopped 
the work of change of gauge in the midst, causing great dam- 
age to the road, without providing compensation. This de- 
fence is utterly refuted by the special verdict, which finds as a 
fact, that the change between Greensboro’ and Charlotte was 
completed before the passage of the act; and I feel warranted 
by the facts, in saying that when the statute was passed, the 
railroad company did not contemplate any other or further 
change, than what had then been made. Nor in determining 
the validity of the act, can the slightest weight be given to the 
severity of the penalty inflicted for a violation of the law. 
With that, this trionnal has no concern. Nor yet can this 
Court pay any regard to suggestions, that the directors of the 
North Carolina Railroad, representing the stock and interests 
of the State, concurred in the lease, with the powers therein 
contained, to change the gauge. If the fact were so, the di- 
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rectors could only represent the State, as a private stockholder, 
and their assent to the lease could have no possible effect in 
determining the constitutionality of the statute, or the police 
powers of the State as a sovereign. Nor, again, can the deci- 
sion of the Court ut the last time, State v. R..d& D. R. R. Co, 
72 N. C. Rep., 634, be invuked in behalf the defendants. The 
only question raised and decided there was, that as the Jaw | 
stood at the time that action was instituted, the defendant 
company, by virtue of the charter, had the right to change the 
gauge. We have assumed the validity of that decision, through- 
out this discussion. The very question raised by the special 
verdict and argued here is, whether the subsequent legislation 
in a constitutional sense, was a violation of the contract be- 
tween the State and the Company, or was a legitimate exercise 
of the police power of the State. The criticism upon the pre- 
amble to the statute forbidding the change of gauge, that it is 
for the ber.efit of certain other roads, at the expense of the de- 
fendants’ road, cannot assist the argument. 

The recital in the preamble, sets forth the most urgent rea- 
son for the act, to wit, that there may no longer be any doubt 
as to the policy of the State as to the gauge of the roads, and 
that the proposed change would seriously affect all the railroads 
of the State, and thus through them the commercial and other 
interests of the people. No array of public inconveniences, 
could more loudly call for quick and decisive action by the 
legislative body, entrusted with the public welfare. 

The question before the Court does not call upon us to as- 
certain and accurately define the limits of the police power of 
the State, or how far the police power or the right of eminent 
domain, may extend in derogation of essential or non-essential 
parts of a contract. It is perfectly well settied, however, that — 
the right of the States to exercise both powers, does not im- 
pair the obligation of contracts within the meaning of the pro- 
hibition of the Constitution of the United States. It is also 
well settled that all property is held and all contracts are 
made, subject to this power. The State is the exclusive judge 
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both of the necessity and the extent of the exercise of either 
power. 2 Dillon, sec. 455, 6 How., 507, 18 How., 71. And 
in the exercise of the general police power of the State, or of 
taxation, private property may be taken for the public use 
without compensation therefor. Sedg. on Stat. and Const., 
laws 1853~'54—55. Suppose the Legislature, to prevent in- 
jury to live stock, should, by statute, direct the North Carolina 
Railroad Company to enclose the road by a fence and to keep 
itin repair. It is well settled that such a statute can be en- 
forced, however costly to the corporation as a police regula- 
tion. Sothe State can, in like manner, forbid such corpora- 
tions to erect wooden depots and shops in towns along the 
line, or even cause the removal of such, already constructed 
upon their own property. 42 Bt. 839, 66 Penn., 164, 26 Wis., 
145. These are but illustrations of the proposition that all 
contracts are made, subject to the paramount authority of the 
State, to control their enjoyment, so as to subserve the gen- 
eral welfare, the purpose for which society is organized. 

I think judgment shonld have been given against the de 
fendants upon the special verdict. 


THOS. PHILLIPS and wife». A. B, THOMPSON and wife and others, 


A and B conveyed certain land to C. D., by deed, containing the fol- 
lowing limitation: ‘‘to have and to hold all and singular the afore- 
said land and premises, and we do for ourselves, our heirs, executors 
and administrators, warrant and forever defend against the lawfu 
claim or claims of all persons whatsoever, unto the said C. D., to ia 
his heirs and assigns forever.” OC. D. died, and the bargainors insti- 
tuted an action to recover the land, alleging that only a life estate 
passed under the deed: Held, that the deed conveyed the fee simple. 


(Aymfteld v. Walker, 5 Tred, 580; Phillips v. Davis, 69 N. C. Rep. 117, 
cited and approved.) 


Civiz action in the nature of Ajectment, tried before Sey- 
mour, J., at Spring Term, 1875, of Wayne Superior Court. 
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All the facts necessary to an understanding of the case as 
decided are stated in the opinion of the Court. 

There was a judgment in favor of the plaintiffs and there- 
upon the defendants appealed. 


Faireloth & Grainger, for Bppenea 
D. M. Carter, contra. 


SetrLe, J. In 1858 the plaintitis conveyed to one Council 
Best the land in controversy for the consideration of eighteen 
hundred dollars, (the receipt of which is acknowledged in the 
deed), which the plaintiffs admit was the full value of the land 
at that time; and they further admit that they intended to con- 
vey the fee simple by the said deed. 

In fact no money was paid, but Best gave his note for the 
said amount, which was accepted as a payment by the plaintiffe- 
It is further admitted that in 1868 Best received his discharge: 
from the District Court of the United States as a bankrupt 
and that subseyuently to his discharge, he destroyed the old 
note, and gave others for the sum due, payable as the first had 
been, and that he died in 1873, insolvent. 

The plaintiffs now contend that their deed conveyed only a 
life estate to the said Council Best, and they rely upon the fol- 
lowing words in the deed to establish that position: “ To have 
and to hold all and singular the aforesaid land and premises, and 


~-we do for ourselves, our heirs, executors and administrators 


warrant and forever defend against the lawful claim or claims 
of any and all persons whatsoever unto him the said Council 
~ Best to him his heirs or assigns forever.” 
— We concede that a life estate is not enlarged into a fee, 
either by a warranty in fee or by a covenant for quiet enjoy- 
ment tu the grantee and his heirs, for the warranty ceases when 
the estate to which it is annexed is determined. 

But we think this deed, thongh very awkwardly drawn, 
carries out the original intention of the parties, and conveys 
the fee. It will be observed there is no separation between the 


. 
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habendum, and what is said to be the warranty clause, of this 
deed, but they are blended together in one sentence, or rather 
the habendum is cumbered with unmeaning words, which we 
are asked to construe into a warranty. Ifwe strike from a 
single sentence words which make no sense, either by them- 
selves or in connection with others, or rather if we permit them 
to remain dormant, we have a pertect habendum in fee. 

This Court, following the well established rule that the con- 
struction of deeds should be favorable and as near the minds 
and apparent intents of the parties as the rules of Jaw will ad- 
mit, has sanctioned the transposition of words in a sentence, 
has in at least two cases, given to words no better arranged 
than they are in this deed, the effect of a conveyance in fee. 
Armfield v. Walker, 5 Ired. 580; Phallips v. Davis, 69 N.C. 
Rep. 117. 

This is all that need be said for the decision of this case, but 
we may add that we are inclined to think, upon consideration 
of the whole matter, that if the deed had been so imperfect as 
to convey only a life estate to Council Best, when it was the 
intention of all parties that a fee should be conveyed, it would 
be a proper case for reforming the instrumert. 

It is hard that the plaintiffs should lose their money, but it 
is the result of their own action, since they saw fit to accept 
the note of Best in payment of the purchase money and to 
waive all other security. 

They could have reserved the title, or have taken a mort- 
gage to secure the purchase money, but as they did neither, this 
Court is unable to assist them without reviving the old equity 
of the vendor’s lien, which is not recegnized in thisState. But 
as to the hardship of the case ; the defendants offered to prove 
that they claimed under purchasers at an execution sale, and 
that they had paid full value for the land. This they were not 
permitted to do. 

And in view of what we have already said, it is immaterial 
how that was, except as furnishing a suggestion that when a 

35 
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hardship must rest somewhere it perhaps had as well be upon 
those who have by their conduct created it. 
The judgment of the Superior Court is reversed. 
‘Let judgment be entered here for the defendants. 


Pxrr Ovriam. _ Judgment reversed. 


THE PEOPLE OF NORTH CAROLINA on the relation of ROBERT 
NORFLEET v. H. L. STATON, Jr. 


Where A was appointed Clerk of the Superior Court for the county of 
E, by the de facto Judge presiding in that judicial district; in an ac- 
tion brought against A to oust him from the office, by the appointee 
of one who had been declared Judge de jure: Held, that the appoint- 
ment of A was valid, and the appointee of the Judge de jure was not 
entitled to the office. 

(Ellis v. Deaf and Dumb Asylum, 68 N. C, Rep, 423, and many other 
cases cited and approved.) 


PEARSON, ©. J., and Ropx An, J., dissenting, 
< got The 


Crvm. action in the nature of guo warranto tried before 
Moore, J. at Spring Term, 1875, Epezcompe Superior Court 
upon the following, 

CASE AGREED | 3 

1. The General Assembly by an act ratified 1874, di- 
rected that an election should be held on the Ist Thursday in 
Angust, 1874, for a Judge of the Seeond Judicial District. 

2. Said election wae held accordingly, and Lewis Hilliard, 
Esq., of the county of Pitt, having received a majority of the 
votes cast was declared culy elected, and was commissioned 
Judge, by his Excellency the Governor, August 26th, 1874. 
and took the oath prescribed by law. 
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8. At the same time an election was held in regular course 
for a Clerk of the Superior Court of Edgecombe county, the 
term of the then incumbent having expired, and one W. H. 
Duggan was elected to said office, who on the first Monday in 
September following asked the Board of Commissioners of said 
county, then in regular session, for further time to file his bond 
and qualify as Clerk, and the said Board granted him until the 
14th day of September for that purpose. 

4. On the said 14th day of September, the said Duggan 
failed to give bond as required by law, when said Board of 
Commissioners declared said office vacant and notified both. 
said Hilliard and Hon. W. A. Moore of said vacancy. 

5. On the 15th day of September, 1874, said Hilliard ap- 
pointed W. A. Duggan to fill said vacancy, who on the 1st day: 
of October, 1874, notified said Hilliard that he should be 
unable to give bond, and on the same day of October, 1874,. 
said Hilliard appointed H. L. Staton, Jr., Clerk of said Conrt.. 
On the 5th day of October said Staton was duly qualified as. 
Clerk, before the Board of Commissioners for said county, and: 
entered on the duties of said office and has continued therein 
ever since. 

6. On the said 5th day of October, the relator Robert Nor-. 
fleet, appeared before said Board after the reception of the: 
bond of said Staton, but before his qualification, and presented: 
an appointment, made and dated Sept. 17th, 1874, from Hon.. 
‘William A. Moore, who was appointed by the Governor to fill 
the vacaney occasioned by the resignation of Hon. E. W.. 
Jones in 1871, the term of office of the said Jones expiring 
in 1878, and offered to qualify as Clerk, tendering a good and 
sufficient bond, but said Board declined to qualify him and in- 
duet him into said office. 

7. On the 7th day of September, 1874, being the day 
appointed for the holding of Hertford Superior Court, the 
first ot the Courts of that district, said Hilliard proceeded 
to the court-house of that county in the town of Winton, and 
took the seat usually occupied by the presiding Judge. Shortly 
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thereafter, and before said Hilliard had said or done anything, 
said Moore came in and demanded of him the seat as Jndge, 
which demand Hilliard refused, stating that he claimed to be 
the Judge, whereupon the said Moore declared the Court open 
for the transaction of business and directed the Sheriff, Isaac 
Pipkin, Esq., to make proclamation. This the Sheriff declined 
to do.” 

The case agreed sets ont nany other facts, not pertinent to 
the case as decided iu this Court, and the same are therefore 
omitted. All other facts necessary to an understanding of the 
ease as decided are stated in the opinion of the Court. 

Upon the ease agreed the Court gave judgment onsting the 
‘defendant, and in favor of the relator, and thereupon the de- 
fendant appealed. 


Smith & Strong, Howard d& Perry and John L. Bridgers, 


Jr., for appellant. 
Fowle and Johnston, contra, 


Reape, J. By reason of the failure of the person elected 
by the people, to qualify, there was a vacancy in the office of 
Superior Court Clerk for Edgecombe county for the term of 
four years. The Constitution provides that the Jndge of the 
Superior Court should fill such vacancy. 

Judge Moore had been the Judge for several years ; but, in 
the opinion of the General Assembly, his term had expired , 
and an act was passed ordering an election by the people for 
Judge; and under that act Judge Hilliard was elected and 
qualified and took possession of the office, and held it, exer- 
cising all the duties and business of the office until he was 
ousted under a decision of this Court declaring the act under 
which he was elected, unconstitutional. So that it is now 
clear, that for all the time from his election, qualification and 
induction into office until he was ousted under the decision of 
this Court, Judge Hilliard was not the rightfal J udge, but he 


was the Judge in fact. 
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While Judge Hilliard was the acting Judge, it was notified 
to him by the County Commissioners that there was a vacancy 
in the Clerkship; and he filled the vacancy by the appoint- 
ment of the defendant. The Commissioners also notified 
Judge Moore of the vacancy, and he appointed the relator. 
The defendant exercised the duties of the office until Judge 
Hilliard was ousted, without interruption, When Judge 
Moore resumed the office his appointee, the relator, claimed 
the clerkship, and Judge Moore decided in his favor and the 
defendant appealed. 

The question is, what was the force and effect of the ap- 
pointment of the defendant by Judge Hilliard? Was the ap- 
pointment valid for any purpose, or for any time? If it was, 
then was it for the whole vacant term? Or only for such time 
as Judge Hilliard should be in? Or only until he, the de- 
fendant, could be ousted by direct proceedings against him { 
Probably the whole inquiry can be covered by the question: 
Is the appointee of a de facto officer arightful officer? Or is 
he only an officer de facto like his appointor? The burden of 
the very full argument for the relator, was to show that while 
the defendant was an officer, and his acts valid as to the pub- 
lic and third persons, yet, in a direct proceeding against him, 
as this is; he cannot set up his wrongful appointment in sup- 
port of his claim to the office. This is unquestionably true, 
supported by all the authorities, if we admit that the defendant 
is a de facto officer. But that is the very question in dispute. 
Whiy is the defendant a de facto and not a de gure officer ? 
When the defendant is asked “ by what authority do you hold - 
the office?” he answers, by the appointment of the Judge of 
the Superior Court. And when it is replied, but that Judge 
was only a Judge de facto; the defendant rejoins, that may 
be so; ‘but all his necessary official acts were valid as to the 
public and third persons; my appointment was a necessary 
official act, and therefure, valid; and I became not a wrongfal 
usurper, not merely a de facto, but a rightful officer; just as 


550 IN THE SUPREME COU RT. 


Tux Propce or N. €. ex rel. NorFLEET v, STATON, JR. 


rightful as any judgment which he rendered or any act which 
he did. 

I scarcely think it necessary to cite authorities to show the 
distinction between mere usurpers and officers de facto and 
de jure. A usurper is one who takes possession without any 
authority. His acts are utterly void unless he continues to 
act for so long a time or under-such circumstances as to afford 
a presumption of his right to act. And then his aets are valid 
as to the public and third persons. But he has no defence in 
a direct proceeding against himself. A de facto officer is one 
whe goes in under color of authority—as Judge Hilliard in 
this case, who went in under an eleetion by the people, which 
was held by a valid act of Assembly—or who exercises the 
duties of the office so long or under such circumstances as to 
raise a presumption of his right; in which cases his necessary 
official acts are valid as to the publie and third persons, but 
he may be ousted by a direct proceeding. A de jure officer 
is one who is regularly and lawfully elected or appointed and 
inducted into office and exercises the duties as his right. All 
his necessary official acts are valid and he cannot be ousted. 

The only difference between an officer de facto and an officer 
de gure is, that the former may be ousted in a direct proceed- 
ing against him, while the latter cannot be. So far as the 
public and third persons are concerned, there is no difference 
whatever. The acts of one have precisely the same force and 
effect as the acts of the other. 

The decisions in our own Court may be found in Burke v. 
Lilliott, 4 Ire., 855; Gillam v. Riddick, Lb. 868 ; Commis- 
sioners, dee., v. McDaniel, i Jones, 107; Swindle v. Warden, 
1b. 575; Keeler v. Newbern, Phil. Rep., 505 ; Culver v. Lagers, 
63 N. OC. Rep., 680; Ellis v. Deaf and Dumb Asylum, 68 
N.C. Rep., 428. And in State v. Carroll, lately decided in 
Connecticut and reported in 12 American Law Register, 165, 
in an elaborate opinion by Burner, Chief Justice, the English 
and American cases are reviewed and satisfactory definitions 
given of mere usurpers, whose acts amount to nothing, and of 
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de facto and de jure officers, whose acts are alike good so far 
as the public and third persons are concerned. And we think 
if may now be considered as settled by our own decisions and 
by the English and American cases and by the text writers, 
that there is no difference between the acts of de facto and 
de jure officers so far as the public and third persons are con- 
eerned. Indeed, we understand that to be admitted in thig 
ease to be the rule. But it is insisted that there is this excep. 
tion: that while de facto officers—such as Hilliard was— 
might appoint an officer, such as the defendant, yet his ap- 
pointee could not be more than he was, a de facto officer. 

If there is or ought to be any such exception, surely it 
would be found in some case or writer tpon the subject, and 
yet we have not been referred to any, and our own diligent 
researches have found none. We find but two cases bearing on 
it, and their weight is against the exception. In /?ex v. Lisle, 
in 1738, Goldwire took possession of the office of mayor and 
nominated Lisle as a burgess. And in guo warranto v. Lisle, 
the Court said there were two questions: “The first was 
whether Goldwire was mayor de facto at the time he made 
the appointment? The second was whether, if he was, his 
appointment of Lisle was good?” Now if the Court had de- 
cided that Goldwire was mayor de facto, and that his appointee, 
Lisle, was not valid, or only valid as a de facto appointment, 
then it would have supported tiie exception. But the Court 
decided that Goldwire was a mere usurper and not even a 
mayor de facto. And then they decided that Lisle was not a 
burgess, because his nomination was not by a de facto mayor. 
It-is true the Court does not say expressly that the appvoint- 
ment would have been good if the mayor had been a de facto 
officer ; bunt is not that a fair inference? And the Conrt gaid 
further: “ Suppose Goldwire was a mayor de facto, yet the 
appointment was not good, because it was not necessary to the 
preservation of the corporation.” Is not that the same as to 
say that if Goldwire had been mayor de facto and the appuint- 
ment of Lisle had been necessary, then the appointment was 
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good? Soin our case, if Hilliard was Judge de facto, and 
the appointment of a clerk was necessary, as clearly it was, 
then the appointment of the defendant was good. In ilis v. 
Deaf and Dumb Asylum, the de facto Board removed Ellis 
and appointed another as steward, and this Court said, “ We 
hold that acts of this de facto Board, in the discharge of the 
ordinary duties of the Board, are to have the same force and 
effect as if made by a regular legal Board.” 68 N.C. Rep., 
493. That is decisive of this case. 

It is respectful to notice some of the objections to our views: 

1. It is said that the doctrine that the acts of de facto officers 
are valid, is founded in public convenience, and that when the 
reason ceases the rule ought tocease. And that while it would 
be a great public inconvenience to declare void all the judg- 
ments in civil and criminal cases which Judge [It rarp has 
rendered, and ail the other official acts which he did; yet it 
would be no inconvenience to the public to oust the defendant 
a3 clerk and put in the relator. The public convenience can 
be as well subserved by the relator as by: the defendant. 

To that there are two objections. In the first place, the an-: 
thority is, that the Judge should fill the vacancy. That means 
that he should fill it full for the whole time and not for a part. 
In the second place, if the doctrine be true that the appuintee 
of a de facto officer is good only so long as the appvuintor shall 
be in office, then all the appointments which the defendant has 
made as Clerk must go ont with him:—all the magistrates, 
guardians, administrators, &e., which he has appointed must 
goout. I may add a third objection: The convenience of the 
public is not the only reason given for the rule, but the con- 
venience of the public and “ third persons.” The appointees 
are the “third persons” whose convenience and rights are to 
be respected. If the defendant in a suit against his debtor had 
recovered a judgment for $1,000 before Judge IJItiurarp, it 
would be no inconvenience to the public if that Judgment should 
be vacated; but it would interfere with the defendani’s rights ; 
and therefore it must stand. And so, when the defendant was 
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‘induced to accept an office for the public and to take oaths, ex- 
ecute bonds with sureties, incur penalties and obligations and 
perform labor and incur expenses his rights must be respected. 

2. In the second place it is objected that it 1s contrary to 
fundamental principles that a de facto officer, Judge Hitirarn, 
should have the power to appoint an officer de jure; that any 
but a rightful officer should appoint a righttul officer, that a 
stream should rise higher than its source;—“ who drives fat 
oxen must himself be fat.” 

The error.is in sapposing that Hiturarp makes the appoint- 
ment. It is the ‘‘ Judge of the Superior Court” whoever he 
may ve, and however he happens to be. Judge, and whether 
rightfully or not. He who is in the office clothed with its 
insignia, has the power of the office. And it cannot be main- 
tained that Hitirarp had the power to appoint the defendant 
for ouly so long a time as Hittrarp shonld act as Judge, and 
that when Hitxrrarp went ont the defendant went with him; 
for Hintrarp could make the appointment only according to 
his authority, and the Oonstitution is express that ‘he shall 
appoint to fill the vacancy until an election can be regularly 
held.” And there is certainly no authority for Hitiiarp’s fill- 
ing the vacancy in part and Moore in part. 

Why should the necessary official acts of de facto officers 
when operating upon a person be of less validity than when 
operating upon a thing? Why is not his appointing to office of 
the same force and effect as his judgment for money? If he 
performs the marriage ceremony, is it void? Of course not. 
At every term of this Court we license a number to practice 
law; if it should tarn ont that we are only justices de facto, 
are the license void ? 

We are of the opinion that the defendant is rightfully in 
office until the next regular election. 

There ig error. This will be certified, &e. 


Pearson, C. J., and Sretrun, J., dissent. 
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One may be entitled to compensation for the destruction of a house 
which was lawfully erected, but there can be no vested right to pro- 
long a nuisance after it has been declared such. Therefore, where A 
had begun to erect a house in the town of G.; and shortly afterwards 
an ordinance was passed by the proper authorities of the town declar- 
ing it a nuisance to erect buildings of a certain character in certain 
portions of the town, and the provisions of the ordinance included A’s 
house, in an action by A against B, the mayor of the town of G., to 
recover damages for preventing A from erecting the house: Held, that 
the defendant was not liable. 


This was a civiL action, to recover damages, tried before 
Seymour, J., at Special Term, 1875, Wayne Superior Court. 

The facts were agreed upon by the parties to the actions, 
and his Honor gave judgment for the defendant. The facts 
necessary to an understanding of the case, as decided, are stated 
in the opinion of the Court. 

From the judgment of his Honor the plaintiff appealed. 


Smith & Strong, for the appellant. 
faircloth & Grainger, contra. 


Ropman, J. The material facts of this case are as follows: 

On 27th June, 1872, the plaintiff began to erect a wooden 
building in a certain locality in the town of Goldsboro. At 
that time, there was no by-law of the town forbidding the | 
erection of wooden buildings in that particular part of the 
town, or declaring such buildings uuisances, although there 
was to certain other parts of the town. — 

On the next day (28th June) the commissioners adopted an 
ordinance forbidding the erection of wooden buildings within 
certain limits, which embraced the land of the plaintiff, under 
a penalty of forfeiting $20 for every week for which the build- 
ing was allowed.to continue, 


JUNE TERM, 1875. 555 


PRIVETT v. WHITAKER ef al, 


ee ened 


After the passage of this ordinance, the defendant Whitaker, 
who was Mayor of the town, directed the police officers to 
prevent the further erection of plaintiff’s building, which they 
did by going on his land and keeping his workmen therefrom. 
The other defendants had no other connexion with the trespass, 
than that they were commissioners of the town, and concurred 
in adopting the ordinance of 28th June. 

Afterwards, viz., on 27th January, 1873, (Private Acts 
187278, chap. 3, 376,) an act was passed authorizing the cor- 
poration of Goldsboro to prevent the erection of wooden build- 
ings in such parts of said town as they might think proper ; 
and also to pull down such buildings then existing in certain 
parts of the town, on making compensation to the owners. 

This act cannot affect the present case. | 

We were not referred to any prior acts respecting the town 
of Goldsboro. Whatever, for other purposes, may be the char- 
acter of acts incorporating towns, as public or private, we con- 
sider that they are private, so far that a Court is not bound to 
take judicial notice of their provisions. In fact it would be 
impracticable to do so. 

We assume therefore that Goldsboro was an incor porated 
town, and that the corporate authority possessed the powers 
conferred on such bodies by Revised Code, chap. 3, one of 
which is to pass laws to abate and prevent nuisances, (sec. 15.) 

It will be convenient, before considering the defence of the 
Mayor, to dispose of the case as to his co-defendants, the com- 
missioners. We think it clear that their bare concurrence by 
their votes in favor of the ordinance above referred to, did not 
amount to a participation in the alleged trespass. The terms 
of the ordinance make this too clear to require any discussion. 

Now as tothe Mayor. His officifl right to abate or prevent 
a public nuisance, must be admitted as a general proposition. | 
For the purpose of the present discussion, public nuisances 
may be divided into four classes: 

1. Those which are necssarily and obviously euch, as a 
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fence or building obstructing a highway. These may be abated 
by the officer who has charge of the highway, either by, or 
without authority from a Court, and also in like manner, by 
any individual who is specially injured thereby. 

2. Those which are nuisances or not, according to circnm- 
stances; such aga stable ina town (Dargan v. Waddell, 9 Ire. 
244) powder or other explosive or easily ignitable substance, 
stored in a town, &c. Probably this class could not be law- 
fully abated except uuder process of law; or at least until the 
subject of complaint had been found to be a nuisance by some 
Court, or other competent authority. 

3. Those which originally were not nuisances, but after- 
wards by a change of circumstance become so. Such are mill 
ponds, powder works, tallow and glue factories, and the like, 
which if remote from habitations are not considered nuisances, 
on account cf the necessity for them. But from the natural 
growth of population, and the extension of habitations into 
their vicinity, they are liable to become such, and when they 
do, these cannot be abated without an adjudication on their 
charter at the suit of the sovereign; but at his instance, they 
may be abated after any length of innocent or even noxious 
enjoyment. No length of time will legalize a nuisance. Bell 
v. Blount, 4 Hawks, 384; Hason v. Jerkins, 2 Dev. Eq. 38 ; 
Attorney General v. Lea, 3 Ire. Eq. 301; Wilder v. Strick. 
land, 2 Jones, Kq., 386. 

Where the erection of a nuisance is enjoined upon a mere 
threat, or intention to erect it, the party enjoined has no right 
to any compensation on account of being forbidden to make an 
unlawful and injurious use of his property. 

The same maxim applies when an action will, whenever 
completed, evidently comé within the first class. The party is 
entitled to no compensation for his loss in consequence of 
having done or contemplated an unlawful and injurious act. 
No question of compensation can arise upon the second class 
of cases, because the party can always so order his business 
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that it will not be a nnisance. I do not know of any case 
which holds that a party is entitled to compensation upon the 
abatement of a nuisance of the third class. There may be 
eases in which he would be, and intimations to that effect may 
be found in the cases cited from our own reports. The gen- 
eral rule however is to the contrary, for the erection in this 
class of cases, becomes a nuisance in the natural course of 
things, which might, or ought to have been foreseen by the party. 

4. The fourth class, under which the present case comes, is 
where the erection was not originally a nuisance, and does 
not become so either by mismanagement or in the foreseeable 
course of events, but which being originally lawful, becomes a 
nuisance by force of the ordinance of the corporate authorities 
of a town, which althongh authorized and presumably just, 
is yet arbitrary, in the sense, that its enactment depends upon 
the opiniou and discretion of the corporate authorities. I do 
not know of any authority on the point, but this case is ob- 
viously different, as to the right to compensation upon an 
abatement, from any case falling within the preceding classes. 
The right of the corporate authority seems to fall, not so 
much within the common law power to abate a nuisance, as 
within the power of eminent domain, by which a State takes 
private property, when the public convenience requires it. 
This discussion has arisen so naturally ont of the facts of this 
case, that it was almost impossible to avoid it. But no de- 
cision on the question of. the plaintiff’ right to compensation, 
is necessary in this case, because this action is not against the 
town which adopted the damaging ordinance, but against the 
individual whose official duty it became to enforce it. The 
trespass of the Mayor consisted in enforcing the ordinance, 
not by abating anything existing, but by prohibiting the finish- 
ing of a building which had been declared a nuisance by com- 
petent authority. One may have a right to compensation for 
the destruction of what he has put up, which was lawful when 
it was put up; but there can be no such thing as a vested 
right to prolong and aggravate a nuisance, after it has been 
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declared such. The addition to the erection of plaintiff after 
June 28th, was a nuisance which the Mayor would have been 
justified in abating, and @ fortior?, which he was justified i in. 
preventing. 


Per Curiam. Judgment affirmed. 


H. C. HEDGES 2» THE WILMINGTON & WELDON RAILROAD 
COMPANY. 


Where in an action against arailroad company to recover damages sus- 
tained by the plaintiff by reason of the failure of the defendant to- 
keep its track in repair, it was in evidence that the cars of the de- 
fendant ran off the track between A and B, which points were twenty- 
five miles apart: Held, that evidence was admissible to show that 
the witness had passed over the same road two days before the plain- 
tiff received the injury, and that at some point on the road witness 
had felt a severe jar, and that on the day the cars ran off witness was 
in the cars and predicted that at a point ahead the passengers would 
feel a severe jar, and that the prediction was verified, although the 
point at which the jar occurred was not shown to be the vee at 
which the cars ran off. 


Civ action to recover damages,.tried before Seymour, J., 
and a jury at Fall Term, 1874, of the SapSHOF Court of 
WILson county. 

The action was brought to recover damages sustained by 
the plaintiff by reason of injuries received on account of the 
alleged negligence of the defendant in allowing its road to be — 
in a bad condition and in negligently running its cars, &e. 

The facts pertinent to the case as decided in this Court, are 

set out in the statement agreed upon by counsel and sent map as 
a record, which are substantially as follows: 

The depositions of the plaintiff and other witnesses were 

offered in evidence in his behalf, and it was agreed that his 
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Honor should pass npon the competency of certain interroga- 
tories and answers which were objected to by: the defendant, 
on the ground that the interrogatories were leading and the 
answers not competent. His Honor overruled the objection 
and the fullowing interrogatories and answers were admitted 
in evidence, after exception by the defendant. | 

Deposition of the plaintiff: Interrogatory 6th. Were you 
4 passenger on the express passenger train of the defendant 
any time in the Spring or Winter of 1873; if so, state when ? 

Answer. I was on their passenger train about the 25th of 
March, 1873. 

Tuterrogatory 6th. Had you purchased a ticket entitling you 
to ride on said train, or had you paid your fare ? 

Answer. I purchased a ticket from Savannah through to 
Baltimore on said defendant’s road. 

Interrogatory 7th. Did the said train, or any car or cars 
thereof run off the track on said occasion ? 

Answer. I know there was two cars of said train I was on, 
on the oceasion referred to, ran off the track. 

Interrogatory 8th. Were you thereby injured, and if yes, 
state how and to what extent ? 

Answer. I was by said accident severely bruised about the 
head and neck and had my head cut, and also had my arm 
and leg bruised. | | 

Interrogatory 9th. If you were injured and put to any ex- 
pense thereby, state all about the same and how it was incurred? 

Answer. I was injured very seriously and was taken from 
where the accident occurred to Richmond, Va., where I was 
_ forced to lay over under the care and treatment of.a physician 
at Richmond, Va. Two physicians treated me. I do not 
recollect now all I paid for medical attention. I paid one 
physician, for merely examining me, five dollars, and paid an- 
other, and paid for my board while 1 was detained there a 
week before I conld travel. I also paid for medicines, the 
anount I do not remember. My friend, Mr. Bogges, who was 
travelling with me, wae also a physician, had previously 
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dressed my wounds and laid over with me at Richmond, also 
all the nursing and attention for me, for which he has not yet 
charged. 

Interrogatory 16th. State what you know about the con- 
dition of the Wilmington and Weldon Railroad at the time 
you were last a passenger on it; if that was the time of the 
casnalty aforesaid ? 7 

Answer. I have not been on it since the accident. I know 
but little abont the condition of the road. I know it was very 
rough. 

Interrogatory 11th. Have you received any medical atten- 
tion, in consequence of the hurts inflicted on you in the manner 
and at the time hereinbefore referred to; aud if so, who were 
your medical attendants ? 

Answer. I was examined by Dr. Ramsay at Clark’s Bay, 
West Virginia, and sent to the country with my friend Mr. 
Bogges, who treated me there. 

Deposition of Albert Bogges. Interrogatory 1st. Were 
you a passenger on the passenger train, with the plaintiff, H. 
C. Hedges, on the Wilmington and Weldon Railroad, in the 
Spring of 1873? 

Answer. I was such passenger about the 26th day of 
March, 1873. It was on the 26th day; I know from my mem- 
orandum book. 

Interrogatory 2d. Did the train run off the track on that 
occasion, and did the plaintiff receive any injury thereby, and 
if so, state what yon know about any and all the same? 

Answer. Ou that occasion three cars of the train ran off the 
track, the car in which the said H. C. Hedges and I were in, 
and two others. Hedges was very badly brnised on the face, 
neck and head, one arm and one leg. The accident, I was 
told, was near Wilson. Iam not acqnainted with the county. 

The deposition of one Montcastle, a boarding honse keeper 
in Richmond, was offered in evidence in which the witness, 
in reply to the interrogatory, “State what you know about 
the condition of plaintiff on the 26th of March, 1873, if you 
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saw him thea?” answered “he came to my house that day; 
his condition was that of a man very badly bruised about the 
face and neck and hands and extending down upon the breast 
and side. He was quite sick for about two days. I consid- 
ered him (the plaintiff) very badly bruised and injured.” The 
defendant objected to this evidence on the ground that witness 
was not qualified to give and could not give his opinion. The: 
objection was overruled by the Court, and the defendant ex- 
cepted. | | 

Tt was in evidence that the accident occurred between Wil-- 
son and Rocky Mount, and that these places are twenty-five: 
miles apart. 

One Warren was introduced as a witness for the plaintiff,. 
and testified that he was a passenger on defendant’s road on 
the 24th March, 1873, from Wilson to Rocky Mount; the road 
was rough in places, and at one place he felt a severe jar;:he- 
could not say the road was rough or that he felt the jar at or: 
near the place of the accident. The plaintiff proposed to-ask: 
the witness if he did not predict on his return, a day or two: 
afterwards, that at a certain point on the road ahead of them,,. 
they would feel a severe jar, and that in point of tact a severe. 
jar was felt at the place named, as he had predicted. 

The defendant objected ; the objection was overruled, and: 
the defendant excepted. The witness then stated that he had’ 
predicted that at some point on the road, ahead of them, they- 
would feel a severe jar, and that in point of fact a severe jar: 
was felt at some point as he had predicted. 

There was a verdict and judgment for the plaintiff, and 
from this judgment the defendant appealed. 


Moore & Gatling, for the appellant. 
Smith de Strong, contra. 


Reapvz, J. The case was not argued before us for the de 
fendant. But after the case had been argued for the plaintiff 
and decided by the Court, we permitted Mr. Moore, at his re’ 
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quest, to put in a brief for the defendant. Upon examining 
his brief, we find that the only point which he presents was 
not argued by the plaintifi’s counsel, and was not supposed by 
us to have been made below; or to appear in the record. If 
Mr. Moore’s brief had changed our views, we should have felt 
obliged to continue the case until next term, so as to allow the 
plaintifi’s counsel to be re-heard, which shows the propriety of 
the rule, to have the whole case opened at the hearing ; and the 
impropriety of relaxing it, as we did in this case, except for 
special and urgent reasons. 

We understand the brief of Mr. Moore to abandon all the 
exceptions except the objection to the competency of the tes- 
dimony of the witness Warren. We think the objection is 
founded in a misapprehension of the testimony. 

The objection assumes that the plaintiff travelled over the 
defendant’s road 160 miles in length, and was injured by the 
ars running off the track at some “ undesignated point.” 
And that Warren ‘“ was asked the question, if he did not pre- 
dict, while traveling on the road a day or two after the acci- 
dent, that at a certain point on the road a severe jar would be 
felt; and that his prediction was verified?’ And then it is 
insisted, that the fact that the track was ont of repair at one 
point is no evidence that the accident ocenrred at that point, 
or that the road was out of repair at any other point; or at 
the particular undefined point where the accident did occur; 
and therefore did not tend to prove negligence on the part of 
the defendant. But the facts are, that the accident occurred 
between Wilson and Rocky Mount, two depots twenty-five 
miles apart, on the 26th of March. And the testimony of Warren 
was, that two days before, 24th March, he travelled on the road 
from Wilson to Rocky Monnt, and that the road was rough 
in places, and that at one place a severe jar was felt; and that 
a day or two afterwards, which must have been 25th or 26th 
March, the day before, or the very day of the accident, he 
travelled back from Rocky Mount to Wilson, and on the route 
he spoke of the severe jar, and predicted that they would feel 
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it again, and so they did. So we have it that the accident 
occurred between these two points; and that for two or three 
days just before the accident, the road was out of order, rough 
in several places, and badly out of order at one place; and is 
not that some evidence tending to show that the accident 
occurred at some one of those bad points, and that the de- 
fendant was negligent in not repairing them. All this is so 
plain that the plaintifi’s counsel supposed, and so did we, that 
the objection to Warren’s testimony was, that he was per- 
mitted to speak of what he said on the cars in the way of pre- 
dicting the “severe jar” which they would feel. 

We do not think that there is any force in any of the de- 
fendant’s exceptions. 

There is no error. 


PER OvRIAM. Judgment affirmed. 


J. F, KING o. J. E. WINANTS. 


The judgment of this Court in Hing v. Winants, 71 N. G; Rep. 469, 
affirmed. 


Petition, to re-hear this case, which was decided in this 
Court at June Term, 1874. 

The facts, pertinent to the case, as decided, are fully set out 
in 71 N. ©. Rep., 468, and it is deemed unnecessary to report 
them again. 


Smith & Strong, for the petitioner. 
Batchelor dé Son, contra. 


Bynum, J. When a case, which: has been once decided by 
this Court, is again brought before it for a re-hearing, in the 
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manner. prescribed by law, it is the unquestionable duty of the 
Court, not only to reexamine the grounds of the former de- 
eision, but to carefully consider any new and additional argu- 
ment or authority which may be presented with the view of 
changing the judgment of the Court. This duty we have at- 
tempted to discharge, but the result is that we have been 
unable to discover any error in the former decision, and 
that we must, therefore, adhere to and affirm it. 

In the re-argument, Mr. Smith submits the true test for de- 
termining whether the action ean be maintained, to be this: 
Ff the plaintiffs’ demand, though connected with an illegal 
transaction, can be enforced, withont aid from the illegal trans- 
action, it will be upheld; and in support of this position, he 
cites Simpson v. Bloss,2 HE. O. L. R., 3 and 6. The rnle is 
not disputed, brt the difficulty is in its application. The bur- 
den of so presenting his demand that it may be enforced with- 
out opening the illegal transaction, certainly rests upon the 
vlaintiff, and the rule laid down by Mr. Smith will be found 
easier in theory than in the practical application of it. The 
Courts will not be swift to seek a way of enforcing a demand 
which springs out of a nefarious transaetion, upon subtle dis- 
tinctions. 

But this Court in the opinion delivered, 71 N. C, 469, fully 
eonsidered the case, in the view presented by the learned 
counsel, but held that he had not bronght his case within the 
rule he laid down, for that the rights of the parties to this ac- 
tion, could not be determined without opening and developing 
the entire transaction. His premises, therefore, having failed, 
his conclusions must go with them. That the demand here 
cannot be enforced without the aid cf the illegal contract, is 
clear from many recent decisions in cases analogous to this. 
Where a board of auditors of the town of O., were authorized 
to receive proposals for the collection of town taxes, and to 
award the collection to the person offering the most favorable 
terms, the plaintiff and defendant, both made proposals. At 
the time of doing so, they made an agreement that if either 
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obtained the award, he would share the profits equally with 
the other. The defendant obtained the award and made cer- 
tain profits. It was held that the agreement was against pnb- 
lie policy, and that the plaintiff was not entitled to recover the 
stipulated share of the profits. Atchison v Malton, 43 N. Y., 
147. | 

Again: Where several parties entered into an unlawful 
agreement to bid for certain work, and did put in a bid, but 
before it was awarded, another who was a higher bidder, pur- 
chased the bid for $400, giving his note therefor. It was af- 
terwards agreed, that one of the parties to the illegal partner- 
ship, should collect the note, and that each of the partners 
should receive $100 of the proceeds. One of the parties was 
not paid, and brought his action for his share of the money 
vollected. It was held that the partnership being illegal, he 
could not enforce any of its unexecnted provisions, one of 
which was to divide the $400. Woodworth v. Bennett, 48 
N. Y., 273. There, the express agreement made for the col- 
lection of the note and the Civision of the note and the divi- 
sion of the money, could not be enforced, because it wasa 
promise to carry out the unperformed provisions of the con- 
tract of partnership. So where two or more persons conspired 
to do an unlawful act, and a draft was given in furtherance of 
the agreement, it was held that the agreement being against 
public policy, the draft was tainted with the illegality, and 
could not be recovered upon. Morris Run Coal Co. v. Bar- 
clay Coal Co., 68 Pa., 178. 

These cases are but in affirmance of Blythe v. Lovingood, 
2 Tred. 20, and the prior case of Holman v. Johnson, Cowper 
343, cited and fally commented upon in the opinion of this 
Court, as delivered by Justice Reann. 

The whole doctrine may be summed up in this proposition, 
viz: The taint of illegality extends to and vitiates every sub- 
sequent transaction growing ont of and in furtherance of the 
original illegal transaction. We do not propose to go further 
in the diseussion, and have said this much only in answer to 
the argument submitted on the re-hearing. The soundness of 
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our decision rests upon the opinion of the Court as delivered 
heretofore. 

We again call the attention of the profession to what was 
said by the Court in the case of Watson v. Dodd, 72 N.C. 
Reports. 

The former judgment of this Court is affirmed. 


Per Curiam. ~ Judgment affirmed, 


STATE OF NORTH CAROLINA on the relation of JOSEPH COT- 
TON and wife » WILLIAM FENNER, RICHARD H. SMITH and 
BENJAMIN F. GARY. 


In an action against a guardian and the sureties upon his guardian bond, 
it was in evidence: that the ward, the feme plaintiff, having mar- 
ried, her husband demanded of the guardian a settlement of his ac- 
count as guardian, Afterwards, in a conversation concerniing the 
same, the guardian stated to the male plaintiff, that the feme plaintiff, 
his ward, was largely indebted to him, at the time showing to the 
male plaintiff the book in which his guardian account was kept, and 
representing that the account therein was correct. The guardian then 
proposed to the male plaintiff that if he and his wife, the ward, would 
give him a receipt in full of all demands against him as guardian, he 
would give the plaintiffs a receipt for the alleged balance due. The 
proposition was accepted and the respective receipts given, the plain- 
tiffs never having examined the account. Subsequently the plaintiffs 
discovered that the guardian had credited himself in the account 
with large sums paid in Confederate money, making no deduction on ° 
account of the depreciation of the same: Held, that the plaintiffs were 
entitled to an account. 


This was a civin action for an account tried before Henry, 
J., at December (Special) Term, 1874, Hatrrax Superior 
Court. 

The following are the facts in the case as disclosed by the 
statement signed by the counsel and sent up asa part of the 
record: 


JUNE TERM, 1875. 567 
State or N, C, ex rel. COTTON and wife v. FENNER ef al, 


The defendant, Fenner, was appointed by the late County | 
Court of Halifax county, at the February Term, 1861, the 
guardian of the feme plaintiff, Ann B. and her brother James 
S. Paul, and executed his bond as such guardian, with the de- 
fendants, Smith and Gary, as sureties thereto, payable to the 
State of North Carolina, in the penal sum of thirty thousand 
dollars. Immediately thereafter the defendant, Fenner, as 
guardian, entered upon the discharge of his duties, and besides 
negroes and other property of his wards, he received at dif- 
ferent times as the property of the feme plaintiff, sixteen hun- 
dred and eighteen dollars and thirty-two cents, which belongs 
to the capital of the estate of his said ward, as follows: 


From the sale of the land belonging to the estate of 


Oy Be Paw vcndsteces mie dish avis ws andrea ieee aaron $ 732 50 
From the sale of land belonging to Ann Paul.... 450 50 
Of Richard H. Smith, administrator of C. A. Paul, 2353 38 
Of Richard H. Smith, administrator, &e......... «65 87% 
From sale of boy Fred, sold Nov. Ist, 1863, for 

Confederate money, $1,025, scaled,.........+4. —— 

Making... c.cccce cesses eeee esse cesses B1,618 32 


On the 19th day of June, 1867, the plaintiff, Ann B., inter- 
married with the plaintiff Joseph Cotton, and arrived at full 
age on the —— day of April, 1869. After the intermarriage 
of the plaintiffs, the plaintiff Joseph, demanded of the de- 
fendant Fenner, a settlement of his accounts as guardian, and 
the payment to him of such balance as might be due to his 
said ward. In the latter part of the year 1869, or early in 
1870, the plaintiff Joseph, went to the store of the defendant 
Fenner, where he met the defendant Smith, and a conversa- 
tion arose as to the settlement of the guardian account. Smith 
left, saying that the plaintiff Joseph, and the defendant Fen- 
ner, could settle without his aid. Fenner then stated that ac- 
cording to his guardian book, in which the guardian account 
of the feme plaintiff was kept, and which was then written 
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out in full, it appeared that his ward was indebted to him, as 
her guardian, over fifteen hundred dollars, and proposed to the 
plaintiff Joseph, that he, Fenner, would give up the whole of 
this sum to plaintiffs, and give them a receipt in full therefor, 
if plaintiffs would give him their receipt in full settlement of 
his guardian acconnt. Atthe same time Fenner handed to 
the plaintiff the book in which he then said his gnardian ac- 
count was stated, and told the plaintiff Joseph, that he could 
take the book and examine the account with his wife, at their 
leisure, but that they would find it correct. The said Joseph 
took the book and held it in his hands a short while when he 
returned it to the defendant without having examined it at all, 
and agreed to accept the proposition of the defendant Fenner. 
Thereupon the receipt was written and signed bythe plaintiff 
Joseph, and was taken home by him fer the signature of the 
feme plaintiff. It was signed by her and delivered to the de- 
fendant Fenner, about a week afterwards. 

There was no order of any Court of competent jurisdiction 
obtained by the defendant as guardian of the feme plaintiff, 
allowing him to expend any portion of the principal of her 
estate, for her support and edneation. 

In the account as contained in the defendant Fenner’s book, 
the guardian had credited himself with Jarge sume, paid for his 
ward in Confederate Treasury Notes when they were at a dis- 
count from twenty to fifty for one. If these payments had been 
scaied at their value when they were made, there would have 
been a balance due his ward. 

The defendant Fenner, testified that the sums of money 
above rientioned as belonging to the estate of his ward were 
well invested. Inaddition to said money his ward owned acon- 
siderable number of slaves. During the warand especially the 
latter years of the war the cost of supporting the expensive 
negroes was largely in excess of the ward’s income. Ife made 
efforts to pat them out to the lowest bidder, but that on more 
than one eceasion the sums offered for certain families of said 
slaves were so large that he kept them at home, built houses 
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for them and supported them. In order to do so he was com- 
—pelled to call in and use the principal money of his ward’s 
estate, having no other source from which to draw the neces- 
sary fands. That by this means he supported the said families 
at about one half the price it would have cost if they had been 
put ont to the lowest bidder. Thatin supporting these families 
he had expended of his own means the amount of the balance 
against his ward, and that this balance was in Confederate 
money. | 

The plaintiff Joseph, was twenty-two years old at the time 
of his marriage, and was raised in the immediate neighborhood 
of the defendants Feuner and Smith, both of whom were old 
men, and the latter a man of great influence in the neighbor- 
hood. The plaintiffs never examined the guardian account and 
only became aware of the alleged errors which were made in 
the statement thereof, from report of the settlement of the de- 
fendant Fenner with his other ward and a report that upon a 
proper settlement of said accounts, the defendant would be 
largely indebted to his said ward. © 

The defendant Fenner, made no return to Court after the 
year 1862, of his account as guardian of the feme plaintiff. It 
appeared from his guardian book, that on the 1st day of Janu- 
ary, 1864, he was indebted to his ward over eleven hnndred 
dollars, and that on the 1st day of January, 1865, his said ward 
was indebted to him over fifteen hundred dollars, which was 
eaused by crediting to the guardian large payments in Con- 
federate money, many of which were made whien it was at a 
depreciation of fifty to one. At the trial the plaintiffs enb- 
mitted to the jury the following issne, which was accepted by 
the defendants, to-wit: “ Are the plaintiffs entitled to an ac- 
count of the guardianship of the defendant Fenner ?” 

His Honor charged the jury that if the plaintiffs desired to 
avoid the effect of their receipt on the ground of fraud, mis- 
representation or mistake, it would be necessary for them to 
prove the same to the satisfaction of the jury; that as much 
as the ward did not herself settle with the guardian, but did 
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so through her husband, a person of full age, and at least of 
ordinary intelligence, and this too after the Japse of nearly a 
_ year after attaining her majority, the law did not cast a pre- 
sumption of fraud or undue influence upon the settlement, and 
the doctrine of Lee v. Pierce did not apply, especially if the 
jury believed that the defendant Fenner, gave to the plaintiff Jo- 
seph, reasonable and fair opportunity to examine the accounts 
and vouchers. Pg 

After the argument had closed and the Judge had charged 
the Jury, the plaintiffs asked his Honor to instruet the jury as 
follows: There being a capital sum of $1,618.32, confessed a 
payment of any less sum would not discharge the liability: 
Here then was actaally nothing paid, only a release from an 
imaginary debt which the defendant himself had conjured 
up.” His Honor declined the instruction. 

There wasa verdict in favor of the detendaut, the jury 
finding the issue in the negative. 

Thereupon the plaintiffs moved for judgment, non obstante 
veredicto against the defendants for $1,618.32, the principal of 
the wards estate with interest thereon from the time of mar- 
riage, which motion was overruled by the Court. 

The plaintiifs then moved for a judgment won obstante vere- 
dicto for $1,183.00, the amount of the proceeds of the sale of 
the land, with interest from the time of the marriage. The 
motion was overruled by the Court. 

The plaintiffs then moved for a new trial on account of 
error in the charge of his Honor in refusing to charge as re- 
quested. The Court overruled the motion and thereupon the 
plaintiffs appealed. 

Clarke and Batchelor, for the appellants. 

Moore & Gatling and T. N. /fill, contra. 


Serriy, J. There is a voluminous record in this case, which 
will convince any one who will read it ¢Aad the plaintiffs are 
entitled to an account from the defendants. . 


Per Curiam. Judgment accordingly. 
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NOEL J. FALKENER »v. SAMUEL R. HUNT and others. 


Where, upon the hearing of a Bill in Equity under our former system, 
this Court sends down issues to be tried by a jury, and the jury finds 
the issues in favor of the plaintiff, and afterwards A, assignee of the 
defendants, upon affidavit moves the Court for a new trial, the motion 
will not be granted where the affidavit of A is contradicted by two 
affidavits of the plaintiff, although the matter alleged in the affidavit 
of A be sufficient ground for a new trial. 


Where A and B entered into an agreement by the terms of which B was 
to buy atract of land of C, on which was a mill seat and mill, and 
they were to build the mill anew, A was to do the work and B to fur- 
nish the materlal and money, and out of the profits they were to pay 
for the land and reimburse B for his outlay, and pay the plaintiff for 
his work, and afterwards they were to share the profits or losses 
equally as partners, and in pursuance of the agreement the land was 
bought and the mill built, and became profitable, and B received the 
profits, reimbursed himself and paid for the land: Held, That A was 
entitled to an account as a partner, and that it was not necessary that 
the contract should be in writing. 


This was a BILL In EQUITY, under our tormer system, and 
was heard upon appeal in this Court at January Term, 1873, 
when upon the hearing the following issues of fact were sent 
to the Superior Court of Franklin county to be tried: 

1. Whether said Hunt purchased said land in pursuance and 
execution of said contract entered into between him and said 
Falkner before the said purchase, that said Hunt should pur- 
chase the same and he and said Falkner should erect a mill 
and carry on the milling business on said land, or whether it 
was after said Hunt purchased said land that he entered intoa 
contract with said Falkner in relation to building a mill and 
carrying on the nilling business on the said land ? 

2. Whether it was agreed between said Hunt and said 
Falkner in their contract relating to building said mill and 
carrying on the milling business on said land, that first deduct- 
ing the ordinary expenses out of the profits of said mill, after 
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paying, out of the residue of said profits, for said Jand and the 
work in building the said mill, and the timber and irons used 
in building the same, then upon the completion of said pay- 
ment, whenever it might happen, the whole cf said land and 
the said mill should be held by said Hunt and said Falkner as 
equal partners ? 

3. Or whether it was agreed between the said Hunt and the 
said Falkner in their contract relating to building said mill 
and carrying on the milling business on said land, that if at 
the end of four years, when the last payment for aie land fell 
due, the said mill had made enough to pay for the cost of the 
mill and land, with interest thereon, for the cost of building, 
for the timber and irons and other fixtures, the miller’s wages, 
and for every other expense in bnilding and conducting the 
mill up to that time, then said Falkner might come in as a 
partner; but if at the end of four years it failed to do so, then 
said Falkner should have a fair price for his labor and services, 
and should have no further connection with the business. 

4, Whether it was agreed between said Hunt and said Falk- 
ner in their contract relating to building said mill and carry- 
ing on the milling business on said land, that said Falkner 
should in any event be a partner in said mill and the whole of 
said land, or only in said mill and mill seat and the appur- 
tenance thereto, and so much of said land as should be needed 
for the purposes of building and operating said mill and carry- 
ing on said milling business ¢ 

5. If the terms of the said contract between the said Hunt 
and the said Falkner relative tosaid land and mill and milling 
business were not as above said, then what were the terms and 
conditions of the said contract ? | 

The case, so far as decided in this Court at Jannary Term, 
1873, is fully reported in 68 N.C. Rep., 475. 

The issues were found in favor of the plaintiff and returned 
to this Court. All other facts necessary to an understanding © 
of the case as decided, are stated in the opinion of the Conrt 
at this term. 
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Lanier, Fowle and Snow, for the appellants. 
Busbee & Busbee, Batchelor and Hargrove, contra. 


Reapg, J. This was a bill in equity under the old system 
to set up and settle a partnership, the plaintiff alleging that he 
and the defendant Hunt, had entered into an agreement, by 
the terms of which Hunt was to buy for them a tract of land 
of the defendant Young, on which was a mill-seat and mill; 
and they were to build the mill anew, the plaintiff doing the 
work and the defendant Hunt furnishing the materials and 
money, and out of the profits they were to pay for the land, 
and reimburse Hunt for his outlays, and pay the plaintiff for 
his work; and then they were to share thé profits or losses 
equally as partners; that the land was bonght, mill built, 
was profitable. Hunt received the profits, reimbursed him- 
self, paid all but a small balanve for the land to Young, plain- 
tiff has not been paid, and prays that the partnership may be 
declared, and the defendant Hunt compelled to account; and 
that the land and mill be sold, and out of the proceeds the 
balance to Young be paid, and that Young who still holds the 
title, may be compelled to make title, &c. 

The answer of Hunt denies the partnership, and states the 
contract to have been that plaintiff and himself agreed to build 
the mill, and if in four years the profits paid off every thing, 
then the plaintiff might come in as a partner, otherwise he was 
to be paid a fair price for his labor, and there his connection 
with it was to end; that the profits had never been sufficient 
to pay ont; and therefore the plaintiff is not a partner. As 
for thé land, Hunt says that he bought it for himself without 
any agreement with the plaintiff, and prior to the agreement 
to build the mill, and he relies upon the statute making void. 
parol contracts for the sale, &c., of land. 

The cause was set for hearing and heard, and his Honor be- 
low found the facts to be as stated in the bill, and directed an 
account, &c., from whieh the defendant Hunt appealed. 
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In this Court, because we preferred not to try the facts, we 
directed issues to be tried by a jury in Franklin county, and 
the jury found all the issues for the plaintiff, as his Honor had 
done, and the issues are returned to this Court. | 

And now at this term, George B. Harris, who says heis the 
assignee of Hunt and the real party in interest, moves for a 
new trial for causes set forth in his affidavit filed. If the 
causes set forth were sufficient if true, still we could not grant 
a new trial, for the reason that his affidavit is plainly contra- 
dicted by two affidavits filed by the plaintiff, so that we have 
to refuse the motion for the reason that the causes assigned do 
not exist. 

We are satistied with the finding of the issues by the jury, 
(which will be set ont by the Reporter) and with the finding 
of the facts by his Honor below; and also with his ruling, 
that the statute of frands did not apply. And his judgment 
is in all things approved. 

This will be certified, to the end that there may be an 
account of the partnership and of the balance due Young for 
the land, and a sale of the land, and if need be, an account of 
the funds in the hands of the receiver, and such further pro- 
ceedings as may be necessary, and according to the course and 
practice of the Court. 

There is no error, This will be certified. 


Perr Curiam. | : Judgment affirmed. 
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WILLIAM W. PURVIS and wife + WIL'TIAM H. CARSTAPHAN., 


Where a wife joins her husband in a conveyance of her separate property 
to secure a debt of the husband, the relation which she sustains to 
the transaction is that of surety. . 

A surety is entitled to the benefit of all the securities which the creditor 
acquires from the principal debtor, and if the creditor perverts or 
misapplies such securities to the prejudice of the surety, he thereby 
discherges the surety pro tanto, Therefore, where a feme covert 
joined her husband in a conveyance of her separate estate to secure 
the payment of advances which the defendant, a merchant, had agreed 
to make, to enable the husband to carry on a farm, and the mortgage 
alse conveyed the crops to be made, and all the stock, tools, &c., to 
secure the sum of $1,500, and the husband received the $1,500, and 
the additional sum of $1,100, and the crops were delivered to the de- 
fendant, who sold them, and by the direction of the husband, without 
the knowledge of the wife, applied the proceeds of the crop to the 
payment of the additional sum of $1,100: It was held, That as against 
the husband the application was valid, but as against the wife, a 
surety, it was a perversion of the security, and operated as a discharge 
of the liability of the land. 


Morton to dissolve an Znjunction, heard before Moore J, 
at Spring Term, 1875, Martin Superior Court. | 

The plaintiffs bad executed to the defendant a mortgage, a 
copy of which is hereto annexed. The debts to be secured 
were those of the husband ; the land mortgaged was the prop- 
erty of the wife. 

The plaintiff William, traded with the defendant Carsta- 
phan, to an amount greater than fifteen hundred dollars, and 
the other creditors secured in the mortgage had been paid in 
full; and delivered to the defendant Carstaphan, all of the cot- 
ton raised on the mortgaged lands, to an amount greater than 
the $1,500 and the $224.83, but the plaintiff is still indebted 
to him in abont the sum of $1,100. The plaintiff William, 
‘directed Carstaphan to apply the proceeds of the sale to the 
amount called the $1,100 debt. The plaintiff William, and 
his wife lived upon the mortgaged premises, and he managed 
and controlled the entire crop. 
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There was no evidence that the plaintiff Martha, knew the 
extent of the purchases of her husband from the defendant or 
of the manner in which the proceeds from the sale of the cot- 
ton was to be directed to be applied. 

The defendant Carstaphan, had advertised the ahs mort- 
gaged for sale, and the plaintiffs had obtained an order re- 
straining the sale. 

At the hearing, his Honor being of opinion that while the 
mortgage would only secure Carstaphan against a second mort- 
gage only to the extent of the sums of $1,500, and $24.83 
yet as against the plaintiffs, it was a security for whatever 
amount the plaintiff William, might owe the defendant, con- 
tracted for the purposes mentioned in the mortgage, although 
the land mortgaged was the property of the wife, and more 
than $1,500 had been advanced to the plaintiff William. 

From this ruling of his Honor, the plaintiffs appealed. 

The following is a copy of the mortgage: 


Srate oF Norra Caronina, } 
County of Martin. 

This indenture made and entered into this the twenty sec. 
ond day of February, one thousand cight hundred and seventy- 
three, by and between William W. Purvis and wife, Martha 
E. Purvis, of the first part, of the above mentioned county 
and State, and William H. Carstaphan, of the State of North 
Carolina and county of Martin, and B. Weisenfield, Bernard 
Stern, J. Friedenwaller and David Weisenfield, trading under 
the name, firm and style of Wiesenfield, Stern & Co., of the 
city of Baltimore and State of Maryland, parties of ie second 
part, witnesseth: That the said William W. Purvis and wife, 
Martha E. Purvis, for and in consideration of the sum of five 
dollars, to them in hand paid by the parties of the second part, 
and fur the further considerations which will appear and be 
set forth hereafter in this deed, have bargained and sold, and 
by these presents do bargain, sell, alien and convey unto Wil- 
liam H. Carstaphan, B. Weisenfield, Bernard Stern, J. Fried- 
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enwald and David Weisenfield, of said city of Baltimore, tra- 
ding under the name, firm and style of Weisenfield, Stern & 
Co., the following real and personal property, lying and being 
in the State of North Carolina and county of Martin, and 
bounded, described and identified as follows, viz: A tract of 
land containing four hundred and eighty-four acres, adjoining 
the lands of McG. Taylor and that of the heirs of Joshua 
Taylor and others, it being the piece upon which William W. 
Purvis and his wife, Martha E. Purvis, now reside, four mules, 
two horses, one mare, all of the farming utensils to the said 
Purvis belonging, one gin and gin house, and all of the crops 
of every kind and description that may be planted or any 
where raised by the said William W. Purvis during the year 
eighteen hundred and seventy-three: To have and to hold the 
said fonr hundred and eighty-four acres of land, four mules, 
two horses, one mare, the farming utensils of every descrip- 
tion, gin and gin house, and crops of every description raised 
by the said William W. Purvis during the year eighteen hun- 
dred and seventy-three, unto them, the said William H. Car. 
staphan and B. Weisenfield, Bernard Stern, J. Friedwald and 
David Weisenfield of tho firm of Weisenfield, Stern & Co., 
their heirs anJ assigns forever, in fee simple and absolutely ; 
and the said parties of the first part doth now and will forever 
warrant and defend unto the parties of the second part, the 
title herein granted to said disposed of property against the 
claims of any and all persons whatsoever. 

Provided and nevertheless, that the conditions on which the 
above deed is made are as follows, viz: That it is the desire 
and intention of the said William W. Purvis to engage in 
farming during the year eighteen hundred and seventy-three 
on his plantation in said county, and which he is unable to do 
without aid in the way of money and supplies; which money 
and supplies the said William H. Carstaphan and B. Weisen- 
field, Bernard Stern, J. Friedwald and David Weisenfield, of 
the firm of Weisenfield, Stern & Co., agree to furnish, if nec- 
essary to the amount of three thousand dollars, in proportion 

3% 
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as follows, that is to say, William H. Carstaphan, supplies and 
money to the amount of fifteen hundred dollars, and Weisen- 
field, Stern§& Co., money, or its equivalent, if desired, to the 
amount of fifteen hundred dollars to the said William W. 
Purvis to assist him in his farming operations. 

Now, therefore, if the said Wiliam W. Purvis shall, on or 
before the first day of January, eighteen hundred and seventy- 
four, pay to the said Weisenfield, Stern & Co., either in cotton 
or money, whatever sum they may advance at eight per cent. 
interest on the same and five per cent. commissions on such sum 
andjin all respects hold them harmless from any loss, and also 
pay William H. Carstaphan the sum of two hundred and 
twenty-four dclars and eighty-three cents, and whatever further 
sums helmay advance either in money or goods, and likewise 
save him, the said William H. Carstaphan in everything harm- 
Tess§from any and all losses, then the above deed and every part 
thereof shall be void, otherwise it shall remain in full force and 
effect, and it shall be lawful for and the duty of the said Wil- 
liam ‘TT. Oarstaphan, and the members composing the firm of 
Weisenfield, Stern & Co., to advertise for the term of thirty 
daystall the property herein conveyed (saving and excepting 
the crop) at five public places and expose the same at public 
sale for cash before the court house door in Williamston, and 
‘after having paid themselves any and all sums that may be due 
after the sums realized by the sale of the crop have been ex- 
hausted and the expenses attending the sale and this instrn- 
ment, shall pay over to the said William W. Purvis, his heirs 
and assigns the balance remaining, and the said William H. 
Carstaphan or any member of the said firm of Weisenfield, 
Stern & Co., as it now exists shall have the power to sign and 
make titleYto the property thus disposed of. As witness their 
hands and?seals the year and date above written. Interlinea- 
tien, if any, before signing. 

(Signed,) W. W. PURVIS, 

MARTHA E, PURVIS. 
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Moore, with whom was Gilliam, tor the appellants, argued : 


The debt being the husband’s, and the land mortgaged to se- 
cure it being the wife’s—the wife’s estate is considered only as 
asurety. Huntington v. Huntington, L. Cases in Equity, p. 
577, 8rd American Edition; American notes by Hare and 
Wallace, pp. 591, 594 and the following cases there cited: 
Hawley v. Bradford, 9 Paige 200; Pitch v. Cotheal, 2 San- 
ford, chap. 29; Ayres v. Hustead, 25 Conn. 504; Johns v. 
Peardon,11 Maryland 465 ; Sheidle v. Weishlee,4 Harris 184; 
Knight v. Whitehead, 20 Miss. 245. 

This equity is not rebutted by a reservation of the right of 
redemption, or the surplus arising from a sale under mortgage 
to the husband ; same page, 592, top of 2nd column, and page 
588, near bottom. Week v. Haas, 3 W. & S., 520, 523; 
Duffy v. Insurance Co., 8 Id. 418. 

Being invested with the character of surety, she is entitled 
to the equities of a surety and will be discharged by any act on 
the part of creditor of'a nature toimpair her recourse for indem- 
nity. Same page, 592, Ist paragraph, 2nd column; Loomer 
v. Wheelwright, 3 Sandford, chap. 185, and other cases there 
cited. 

Mortgage not good beyond the amount specified, which here 
is $1,500 to Weisenfield, Stern & Co., $1,500 to Carstaphan, 
$1,500 which has been paid. Kent’s Commentaries and cases 
there cited, Pettelorne v. Griswold, 4 Conn. 158; Stroughton 
v. Rusco, 5 Conn. 442; St. Andrews Church v. Tomkins, 7 
Johns. Ch. Rep. 14. 

See also Marsh v. Lea, L. ©. in Eq., p. 610 and 611; Zhe 
Bank of Uticay. Finch, 3 Barbour, Ch. Rep. 2938. 

Here the cotton mortgaged was delivered and was sufficient 
to pay the debt. The wife had a right to be indemnified from 
this cotton if her land were subjected to payment. The hold- 
ing of the cotton and its proceeds discharges the surety, and it 
could not be applied to any other debt without discharging 
the surety except with her assent. Par v. Packard, Hing v. 
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Baldwin, American Leading Cases, notes to page 845, 4th 
Edition. 

The mortgage is only good for -$3,000,—$1,500 to Car- 
staphan. | a | 

It is true bonds, deeds, &c., are taken most strongly against 
those making them, but this rule is not resorted to until other 
roles of construction fail, but when there is a condition, that is to 
be taken most favorable to the obligors or grantors. Benmne- 
han v. Webb, et. al., Ire. Vol. 6, p. 57; Greenleaf’s Cruise on 
Real Property, Vol. 2, p. 694, 2d Edition, quoting Bac. Max. 
Reg. 3, p. 143 2nd Kent’s Commentaries, page 556 and 557%, 
other authorities. 


Smith & Strong, contra, argued : 

1. The mortgage secures all the advances made and _ partly 
indemnifies defendant against lossin making them. The limi- 
tation is only of the defendant to make advances. 

2. The mortgage, though valid as against subsequent mort- 
gages only for the sum mentioned, is effectual as between par- 
ties as well in secnring them in excessof the sum. Bat. Rev., 
chap. 65, sec. 19, p. 566. | 

3. The cotton received was rightfully applied in the pay- 
ment of the advances in excess of the $1,500, and this by Pur- 
vis’ express sanction. Jenkins & Co. v. Beal, 70 N. C. Rep., 
440; 2 Spencer’s Eq. Juris. 

4, The surplus reserve, after discharging the costs, to the 
husband, confers on him the right to make the application, and 
makes him an agent of both. 

5. The advances were for both, and used in making the cot- 
ton, and may be regarded as expenses going to be first paid, 
and the residue only subject to the provisions of the mortgage. 
Just as hands may be hired and paid out of the crop, so may 
other necessary expenses incurred thereby, since without this 
no crop could have been made to become available as payment 
ef the secured debt. | 

€, The mortgagor making either debts to the mortgagee, 
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cannot redeem without paying both. 4 Kent Com., p. 175; 
2 Story Eq. Juris., sec. 1,084, 35. 
The wife cannot claim against creditof. Cool. Law of 
Mortgage, 485. 


Reavz,fJ. Where a wife joins her husband in a convey- 
ance of her separate property to secure a debt of the husband, 
the relation which she sustains to the transaction is that of 
eurety. 

A surety is entitled to the benefit of all the securities which 
the creditor acquires from the principal debtor. And if the 
creditor prevents or misapplies such securities, to the preju- 
dice of the surety, he thereby discharges the surety, pro tanto. 

It follows that if the defendant creditor acquired any secn- 
rity from the husband plaintiff, and perverted or misapplied it, 
either of his own will, or with the concurrence of the princi- 
pal debtor, it releases the surety wife, pro tanto. 

_ These positions are well supported by the authorities cited 
in the plaintiff’s brief. 

It is necessary now to enquire whether the creditor did 
misapply, to the prejudice of the surety, any security which 
he had from the principal debtor. And this depends upon the 
proper construction of the mortgage. 

The mortgage recites that the plaintiff husband, desired to 
engage in farming; and, to enable him to do so, the defendant 
had agreed to furnish him with money and supplies to the 
amount of $1,500, if necessary. And the husband and wife 
mortgaged not only the crops to be made, but the stock, tools, 
machines, &c., and the farm itself, which farm was the prop- 
erty of the wife to secure whatever sum the defendant might 
advance, and te save him harmless, &c. The defendant ad- 
vanced $1,500 and $1,100 more. And the question is, whether 
the mortgage covers the $4,100, as well as the $1,500. We 
think it does not. Although the words “whatever sum” and 
‘“‘save harmless,” are large; yet we think they are restrained 
by the sum specified, $1,500. The stipulation was, that the 
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defendant was to furnish $1,500, “2f necessary.’ If so large 
a sum was not necessary, then “ whatever sum ” nee be ne- 
ceseary, less than that. 

It is admitted that the creditor spueivell from the iobiot 
husband more of the crop, &c., produced on the farm than 
was necessary to pay off the $1,500; but by the consent of 
the husband, he applied it to the excess over the $1,500. 
While this appropriation was good as against the husband, yet 
as against the surety wife, it was a perversion, and operated as 
a discharge of the liability of her land. 

There was error in dissolving the injunction. 

Let this be certified. 


Per Curiam. Judgment accordingly. 


JOHN W. SCOTT o. ELIAS BRYAN. 


A promise to pay the debt of another is not binding on the party making 
the promise, unless the same be in writing. 


To prove a disputed fact, the best evidence of which the nature of the 
case admits must be produced. The best evidence of a judgmeet is 
the record of the same, or a transcript thereof, 3 


(Britton v. Thrailkill, 5 Jones 329, cited and approved.) 


Crvin action, for the recovery of money only, tried before 
Kerr, J., at Fall Term, 1874, Quaraam Superior Court. 

The action was referred by consent and heard by his Honor. 
upon exceptions to the report of the referee, which was sub- 
stantially as follows: I find that J. W. Scott was a mer- 
chant in the town of Haywood, in Chatham county, from 
1£55 to 1869, and the defendant was one of his customers 
during that period, and that the plaintiff sold goods to the de- 
fendant and his family, and charged them to the defendant, 
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and kept an account of what he sold, and also of what he 
received from the defendant, crediting the defendant with the 
money received from him and the services rendered by him. 

The defendant produced an account against the plaintiff for 
a few articles alleged to have been sold to plaintiff, and also 
for the board of the brother of the plaintiff for two months. 
As to these demands each party pleaded the statute of limi- 
tations, and it was held that the statute barred both claims. 
T also find that the plaintiff had charged the defendant with 
an account of $228.83 against B. R. Bryant, who was a ward 
of the defendant. The defendant was the father of B. R. 
Bryant, and in the year 1866 as guardian of his said ward, as- 
sumed the payment of the account as stated by the defendant, 
but, as stated by the plaintiff, he assumed it individually, | 
although the account was for’goods sold prior to the 17th of 
April, 1861, I hold that it is not barred by the statute of limi- 
tations, as it became the debt of the defendant within the time 
beyond which the statute does not apply; the defendant 
having also assumed the payment of the same within three 
years from the date of said account. I have therefore charged 
the defendant with the items on the account of the plaintiff 
after the 17th day of April, 1861, with interest. I also charge 
him with the B. K. Bryan item of $228.83, with interest. 

The report of the referee is voluminous and contains a great 
many facts not pertinent to the case as decided. The defend- 
ant excepted to the ruling of the referee, charging him with 
the item of $228.83, and also to the admission of the testimony 
of the plaintiff with regard to a counter-claim, all of which is 
fully stated in the opinion of the Court. | 

The exceptions were overruled and the defendant appealed. 


B. 1. Howze and Zourgee & Gregory, for the appellant. 
John Manniny, contra. 


Ropvman, J. The defendant suggested a diminution of the 
record, in that the record of a judgment recovered by Scott. 
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against one Elliott, which is referred to in the case settled 
between the present parties, does not accompany the case, and 
moved for a certvorart to bring it up as a part of the case. 
This was opposed by the plaintiff, and we are of opinion that 
the writ should not be granted. The reasons for this opinion 
will sufficiently appear from our opinion on the second excep- 
tion tothe judgment of the Court. below. 

The first exception of the defendant is that the referee 
erroneously charged him with a certain debt of $228.83, which 
B. R. Bryan, a son of the defendant, had contracted with the 
plaintiff. The-son, at the time of contracting the debt, was a 
minor and the defendant was his guardian. On a certain oc- 
casion the son had some cotton ; whether it was the product of 
his own land or of the defendant’s, does not appear and is not 
material. Plaintiff endeavored to get the son to consent to 
his taking the cotton in payment of the debt. This the son 
refused to do except with his father’s consent. The father 
refused to consent, but said he would pay the account. It is 
immaterial whether he said he would pay it as guardian, that 
is, out of the son’s property, or not. An unqualified promise 
to pay out of the son’s property would be as binding as a 
promise to pay individually, and would amount to the same 
thing. But whatever the form of the promise was, it had no 
legal force, as it was a promise to pay the debt of another, and 
was notin writing. £Brtiten v. Thrailkil, 5 Jones, 329. 

In the present case the debt was originally, and continued 
to be, that of the son. The promise of an infant to pay an 
account for goods sold to him, (not being necessaries,) unouee 
voidable, is not void. 1 Pars. Cont. 295. 

The promise of the father was superadded to the liability of 
the son. A father or guardian is under no legal liability to 
pay debts contracted without authority from him by his son 
or ward except under special circumstances which did not exist 
in this case. 1 Pars. Cont. 304; Hunt v. Thompson, 3 Scam. 
180; Varney v. Young, 11 Vt. 258; Kelly v. Davis, 49 
N. H. 187; Robinson v. Weeks, 56 Maine 102; Shelton v. 
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Springett, 11 ©. B. 452, (73 E. O. L. R;) Rolfe v. Abbott, 
6 E. & P. 286, (25 E. 0. L. R.) _ 
— We concur in the judgment of his Honor on this exception. 
The defendant is not liable. —— | 

The second exception of defendant is set forth as follows: 
“That the referee erred in admitting the testimony of the 
plaintiff, as follows: The plaintiff proposed to prove that he 
and the defendant were co-partners. That as co-partners they 
were indebted to one George Harris, principal and interest, 
somewhere between $5,500 and $6,000. That plaintiff had a 
claim amounting, principal and interest, to $2,000 against one 
Elliott, and that in the settlement of the claim of Harris against 
Scott and Bryan, the claim of Scott against Elliott was taken 
in part payment. The said Harris was the bondsman of 
Elliott. The claim of $2,000 was due Scott individually from 
Elliott. | | 

The defendant’s counsel then asked if those two claims had 
been reduced to judgment. The plaintiff answered that the 
claim against Scott and Bryan had been reduced to judg- 
ment, and the other not. The defendant then objected to the 
proposed testimony as being incompetent without the produc- 
tion of the judgment. Objection overruled; testimony ad- 
mitted. The plaintiff admits the case 626, J. W. Scott v. W. 
P. Eltioti, was the claim he had on said Elliott, and that the 
papers filed in the judgment roll are the papers in the case. 
His Honor sustained this exception. From these rulings the 
plaintiff prayed an appeal.” 

The evidence objected to by the defendant, was that tending 
to prove the amount of the claim of Harris against the firm of 
Scott and Bryan, upon which the plaintiff alleged he had paid 
$2,000 of his separate money. The amount of this partner- 
ship debt seems to have been in dispute. If it was less than 
$2,000, evidently the plaintiff paid more than the partnership 
was liable to pay, and he was certainly not entitled to charge 
for any excess paid over and above the partnership debt. To 
prove a disputed fact the best evidence must be produced 
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which the nature of the case admits. <A transcript of the 
judgment (not of the judgment roll) was evidently better 
evidence of the amount of the debt, than the recollection of 
the witness. We are ata loss to conjecture why the plaintiff 
should have persisted in leaving this question of fact open to 
doubt, when he might have produced conclusive evidence. If 
he was surprised and not then prepared with{a certificate of 
the judgment, it must be supposed that the referee would have 
given him reasonable time to procure it, as it would have been 
the duty of the referee todo. His Honor sustained this excep- 
tion, and we concur with him, that the evidence objected to 
was not competent. 

We have had some difficulty as to the judgment that eught 
to be given. Ordinarily, when an exception to a report of an 
account is sustained, the judgment is that the report be re- 
formed by omitting the charge or credit excepted to, and then 
the proper judgment is given upon the account as reformed. 
So, in general, if a charge or credit be excepted to, as being 
allowed without evidence, or without sufficient evidence, where 
the reviewing Court has power to pass on the weight of the 
evidence, and the exception be ‘sustained, the report would be 
reformed as to that item, and judgment given on it as re- 
formed. This would be on the assumption that the party had 
produced before the referee all the evidence which existed and 
which it was in his power to procure, as it was his duty to 
have done. And also on the policy of requiring parties to use 
due diligence in the prosecution of their claims in the proper 
time. In such a case, to send the question back to the referee 
to be passed on again upon additional evidence, is in effect to 
give a new trial of the question, and is attended with the like 
evils of delay and expenses which attend new trials on matters 
of fact once decided by a jury. A new trial of an issue be- 
fore a jury would certainly not be granted where the party 
knowing of the better evidence, and being able to obtain it, 
had neglected to do so, and risked his case upon evidence held 
to be incompetent, and therefore rejected. 
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This case, however, is not exactly that. Here the referee 
received the incompetent evidence, which ruling, incorrect as 
it was, may have induced the party to content himself with it. 
Moreover, it seems not to be disputed, that there was a just 
claim to some amount, in favor of Harris against the firm of 
Scott & Bryant, and it would be a manifest injustice, if the 
plaintiff should lose credit entirely, for his payment of $2,000, 
merely because of the uncertainty whether as much as that, or 
more, was due to Harris. 

For these reasons, we are of opinion that the plaintiff should 
have another opportunity of proving the fact in dispute, by 
competent evidence, if he can. This question was not passed 
ou in the Court below, and indeed no final judgment was given 
there, as it ought to have been. 

The rulings of the Judge below are sustained, and the case 
is remanded, in order that the account may be reformed as to 
the matter of the first exception, and that a new trial may be 
had as to the matter of the second exception. 

The plaintiff will pay the costs of this Court. 


PER Curram. Judgment accordingly. 
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GRIZZELLA A. MURPHY ¢. NEILL W. RAY, Adm’r. de bonis non. 


It is not error in the Court below to reject evidenee where it does not 
appear that the evidence offered is material to the point in issue. 


Where an Executor, Administrator, next of kin, &c., is examined as a 
witness in his own behalf concerning transactions with the deceased, 
the evidence of any person (the plaintiff) not otherwise rendered in- 
competent, is admissible to contradict or explain the evidence of such 
Administrator, &c. 


The fact that a witness was at one time the agent of a party deceased, 
does not render his evidence incompetent, after the agency has ceased 
to exist. 


Crvit ACTION, upon a bond for maintenance, tried before Busz- 
ton, J., at Spring Term, 1875, Cumpertanp SuperiorCourt. 

The following is substantially the statement of the case sent 
up to this Court as a part of the record: The action was 
originally instituted in the name of Elizabeth Murphy as 
plaintiff, against the present defendant, who is the administra- 
tor de bonis non of Daniel B. Murphy. By leave of the Court, 
the summons and the pleadings were amended so as to make 
Grizzella A. Murphy, assignee of Elizabeth Murphy, party 
plaintiff, instead of Elizabeth Murphy, it appearing to the 
Court that Grizzella A. Murphy claimed to be the real party 
in interest under an assignment of the bond to her. After the 
rendition of the verdict by the jury upon the issues submitted, 
William J. Buchanan and Mary Ann Buchanan his wife, were 
allowed to join themselves as defendants in the action as heirs 
at law and the next of kin to Daniel B. Murphy, deceased. 

It was in evidence that Mrs. Elizabeth Murphy, a widow 
lady in advanced life, was possessed of considerable estate in 
land and negroes, having two children, both of them grown, 
one being Daniel B. Murphy, the intestate of the defendant, 
and the other Mary Aun, wife of the defendant William J. 
Buchanan, entered into an arrangement with her children in 
the year 1850, by which the bulk of her property was to be 
divided between Daniel B. Murphy and W. J. Buchanan and 
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wife, and in consideration therefor she was to be supported by 
them. This arrangement was carried into effect on the 16th _ 
day of September, 1850, and on the same day Daniel B. Mur- 

phy executed a bond whereby he became bound in the penal 
sum of five thousand dollars, the condition of which bond was 
of the tenor following: ‘The condition of the above obliga- 
tion is such that should the said Daniel B. Murphy provide for 
the comfortable maintenance of the said Elizabeth Murphy, 
and pay her the sum of fifty dollars annually during her natural 
life, should it be required, then the above obligation to be void, 
otherwise to remain in force and virtue.’ On the same day 
W. J. Buchanan and his wife executed a similar bond, and the 
parties executed the following articles of agreement: 

“ Whereas, Elizabeth Murphy, by deeds from -Thomas 
Murphy and Daniel Murphy, husband of said Elizabeth, holds 
certain property consisting of lands and negroes, &., to be | 
allotted at her death to the heirs of her body, Daniel B. Mur- 
phy and Wm. Jv Buchanan and wife, Mary Ann, as by refer- 
ence to said deeds will more fully appear. Thesaid Elizabeth 
Murphy, mother, having sole power and control in the premises, 
is willing to distribute in part according to said deeds, consent- 
ing to a division of the land and negroes, and reserving to 
herself the right and title in two negroes, named John and 
Anna, the heirs relinquishing all claim to said negroes, and to 
give bond in the sum of five thousand ($5,000.00) dollars each | 
for the comfortable maintenance, to pay each fifty dollars 
annually, should it be required. And in view of carrying out 
said division, we have constituted and appointed Daniel Mc- 
Cormick, David McNeill and Joel Williams, as commissioners 
and bonds to each other to abide by the same, this the 16th 
September, 1850. 

In witness we have hereunto set our hands and seals. 

_ (Signed) _ KLIZABETH MURPHY, [szaz.] 
W.J. BUCHANAN, [SEAL. | 
MARY ANN BUCHANAN, [szat.] 
D. B. MURPHY, [sEaL.]”” 
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These papers were drawn by one David McNeill, a neighbor- 
ing magistrate, who was called on for that purpose, and who — 
was one of the commissioners selected to make the division. 
On the same day the division was completed, and the children 
of Elizabeth Murphy put in possession of the respective shares 
allotted to them. 

Mrs. Elizabeth Murphy made her home with her son David 
B. Muphy, who was the husband of Grizzella A. Murphy, the 
present plaintiff, for some eight or ten years. She lived un- 
happily there. She was of a curious disposition and her son 
was reckless and intemperate and she was afraid of him. At 
the end of that time she left his houee and went to live with 
her sister Mrs. Ray, and continued to reside there until the 
death of Daniel B. Murphy, which occurred in 1867. During 
the period she was at the house of Mrs. Ray she paid but little 
board, amounting in all to $380.00. She had but scant means. 
She received nothing from her son, and after the war she re- 
ceived nothing from the Buchanans, who removed to Texas 
where they reside. On the 27th of July, 1867,Mrs. Elizabeth 
Murphy returned to the house of Grizzella A. Murphy, the 
widow of her son Daniel B. Murphy, and continued to live 
there until her death which occurred on the 8rd of April, 1872. 
From the day she returned to the house of the plaintiff the 
the plaintiff had sole charge of her, and at her own cost main- 
tained her, nursed her, and buried her. Neither the adminis- 
trator of Daniel Bb. Murphy, nor the Buchanans contributed 
any thing to her support. Daniel B. Murphy died without 
children and Mary Ann Buchanan is his heir at law. The 
plaintiff is his widow and has had dower and a year’s support 
allotted to her. Upon the death of Daniel B. Murphy one 
Alexander McKethan, on the lst of July, 1867, took out letters 
of administration upon his estate, but was subsequently re- 
moved on 10th April, 1868, because of failure to enlarge his 
bond, it becoming necessary to sell real estate for assets, and 
Neill W. Ray, the present defendant, was appointed adminis- 
trator de bonis non. MeKethan is the brother of the plaintifi 
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Grizzella A. Murphy. In 1869, the second year after the re- 
turn of Elizabeth Murphy to the house of the plaintiff, the 
same magistrate who drafted the two bonds and the articles of 
agreement, was again called on to draw other papers relating 
to her maintenance. He drafted these papers which were all 
executed on the 20th November, 1869, as follows ; 

1. A bond of the following tenor: 


Starz or Nortru Carortna, | 
Cumberland County. | 

Know all men by these presents that I, Grizzella A. Mur- 
phy, am firmly bound unto Elizabeth Murphy in the sum of 
two thousand dollars, current money, to the payment whereof 
well and truly to be made and done, I bind myself, my heirs 
and representatives. Signed and sealed with my seal, this 20th 
day of November, 1869. | 

The condition of the above obligation is such that should 
the said Grizzella A. Murphy provide for the comfortable 
maintenance of the said Elizabeth Murphy during her natural 
life and at her death provide a decent funeral, then the above 
obligation to be void, otherwise to remain in full force and 
virtue. 

(Signed,) G. A. MURPHY, [Seal.] 

JNO. W. McKETHAN, [Seal.] 

Bealed and delivered in the presence of 
D. McNett, 
R. R. Rosiyson. 


9. An assignment under seal of the interest of Elizabeth 
Murphy in the two bonds for maintenance executed Sept. 16th, 
1850, to Grizzella A. Murphy. 

3. A power of attorney to Alex. McKethan to collect cer- 
tain notes belonging to Mrs. Elizabeth Murphy, also to bring 
suit upon the two bonds aforesaid for the benefit of Griazella 
A. Murphy. 
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Both the assignment and the power of attorney were signed 
by Elizabeth Murphy. 

By virtue of the authority claimed under these documents 
this action was brought originally in the name of Elizabeth 
Murphy, McKethan acting as‘her agent. The suit is instituted 
on the bond for maintenance executed by Daniel B. Murphy. 

The defence set up is that the instruments executed by Etiz- 
abeth Murphy on the 26th of Nov., 1869, are invalid: 

1. Because of mental incapacity. | 

2. Because of fraud and undue influence exerted to procure 
their execution. | : 

The following issues were submitted to the jury and thejary 
responded respectively as follows: 

1. Was Mrs. Elizabeth Murphy of sound mind at the date 
of the assignment of the bonds to the plaintiff on the 26th 
of September, 1869? The jury found she was. 

2. Did the plaintiff, Grizzella A. Murphy, procure the as- 
signment to be made to her by Mrs. Elizabeth Murphy by the 
exercise of undue influence? The jury found she did not. 

3. What was the valae of the maintenance afforded by the 
plaintiff to Mrs. Elizabeth Murphy from 27th July, 1867, to 
the time this suit was brought, 5th May, that is for two years, 
nine months, and eight days? The jury responded $25 per 
month with interest from May 5, 1870. 

4. What was the valne of the maintenance from May 5, 1870, 
tg the death of Mrs. Elizabeth, 8rd April, 1872, being one 
year, nine months and twenty-eight days, also the funeral ex- 
penses paid by Mrs. Grizzella A. Murphy? The jury found 
$30 per mouth, and funeral expenses $40.00. 

The defendants thereupon moved for a new trial and upon 
the argument of the rule alleged error in admitting evidence, 
after objection taken, as follows : 

1. One of the defendants’ witnesses had testified that Mrs. 
Elizabeth Murphy had left her mother and gone to live with 
Mrs. Grizzella A. Murphy in 1867, and that when she left she 
carried with her a bag containing what the old lady said was 
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money, gold and silver. The bag was about eight inches in 
length and four inches in width, and was a good handfull to lift. 
To rebut this evidence the counsel for the plaintiff proposed to 
ask her whether Mrs. Elizabeth Murphy brought any gold or 
silver money with her when she come to plaintiff ’s house ? 

The defendant objected on the ground that the witness was 
a party in interest and the question related to a transaction 
between her and Elizabeth Murphy, now deceased, and was 
rendered incompetent by sec. 343, of C. OC. P. His Honor 
overruled the objection and the defendant excepted. There 
were other exceptions to the admissibility of evidence, all of 
which are stated in the opinion of the Court. 

The Court gave judgment for the plaintiff, according to the 
verdict, and thereupon the defendants, Buchanan and wife, 
appealed. 


| McRz, for the appellant. 
Merrimon, Fuller d& Ashe, contra. . 


_ Bynum, J. This case is here by appeal from the rulings of 
his Honor, in the Court below, on questions of evidence. 

1. Evidence had been given by the defendant that when 
Elizabeth Murphy, the deceased, assignor of the plaintiff, 
meved to her house, she brought with her a bag of gold and 
silver. To contradict this, the plaintiff was introduced in her 
own behalf and allowed to testify that Elizabeth did not bring 
any bag of gold or other coin, when she moved to her house. 
The defendant objected to this testimony on the ground that 
it was excluded by ©. C. P., sec. 843. It is unnecessary to 
‘say how it would be, if the evidence had been material to the 
issue, but a sufficient answer to the objection is, that the evi- 
dence on both sides was wholly irrelevant and immaterial to 
-the issues being tried. What the bag of gold had to do with 
the matter, does not appear. 

2. The defendant introduced witnesses who testified to cruel 
acts of mistreatment and undue influence by the plaintiff to- 

38 
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wards Elizabeth Murphy, the intestate. The plaintiff, under 
objection, was introduced to explain and contradict this testi- 
mony, and did contradict it. When the defendant thns 
opened the door, by his own evidence, the matter was set at 
large, and the plaintiff’s rebutting and contradicting testimony 
became competent by the express provision of C. C, P., sec. 
343, | | 

3. McKethan was offered as a witness for the plaintiff, and 
objected to by the defendant, on the ground that he had been 
a former administrator on the estate of D. B. Murphy, deceased, 
and also had been the agent of Elizabeth Murphy. Even if 
these facts could have at any time affected his competency, 
they certainly do not affect it after these relations had ceased 
to’ exist, as was the case when he was offered. 

4, At the request of the plaintiff's counsel, the Court in the 
charge to the jury, instructed them that the action was prop- 
erly brought, that is, as we understand it, as to the parties to 
the action. The jury had nothing to do with that question, 
whether correct or incorrect in law, but the exception of the 
defendant, that the instruction influenced the verdict of the 
jury, is rather far-fetched. It is not seen how it could reason- 
ably have had that effect, as the jury was empannelled to try 
certain written issues of fact. 


Per Curiam. | Judgment affirmed. 
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STATE OF NORTH CAROLINA by the ATTORNEY GENERAL, 
T. L. HARGROVE, on the relation of T. F, LEE o. SIDNEY M. 
DUNN. : 

Chap. 108, Sec. 8, Bat. Rev. requiring a sheriff elect who has thereto: 
fore been sheriff, to produce his tax receipts from the proper officer, 
before again being inducted into the office, imposes no additional 
qualification upon the eligibility to office of such sheriff elect, other 

than these required by the Constitution, Article VI, Section 1, but 
only prescribes an assurance for the faithful discharge of the duties 
of the office. The General Assembly has authority to prescribe such 
assurances as the general welfare demands, and therefore the act is 
not unconstitutional. | 

Van Bohkelen v. Canaday, decided at this term, cited and approved.) | 


This was a civin Action, tried before Henry, J., at January 
(Special) Term, 1875, of Waxe Superior Court. 

The relief demanded was that the defendant be ousted and 
ejected from the office of sheriff of the county of Wake, 
which office he, at the institution of this action, held by ap- 
pointment of the county commissioners. The facts as settled 
by his Honor and sent up asa part of the record, are as follows : 

It was admitted that the relator had been, before the election 
in August, (1874,) elected sheriff of Wake county, and had 
held the office for two years preceding. During this period 
he had collected large amounts of county and State taxes, and 
had failed to pay over the same to the proper officer as re- 
quired by law, and was at the time of election, and has been 
ever since, largely in default of payment of county taxes col-. 
lected by him by virtue of his o'tice. That he had appeared 
before the Board of County Commissioners and demanded to. 
be inducted into office and that the Board had required of him: 
to tender his bonds and to exhibit his receipt for the taxes: 
theretofore collected. He refused to do this, but demanded 
that he should first be declared elected, and stated that upon 
being duly declared elected, that he would tender and justify 
his said official bonds, but did not offer to exhibit any receipt. 
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for the taxes cullected by him, and admits that he has none 
such. Thereupon the Board of Commissioners declared the 
office vacant, and proceeded to elect the defendant, who gave the 
bonds ard took the oaths required by law, and was inducted 
into office. | 

It appeared in evidence that there were cast for the relator, 
‘at House Creek Township, votes, and for the defendant 
votes, and that when the voting Gommenced in the 
morning at that township, there were only four ballot boxes 
used, becanse poll-holders and judges of election could not be 
found to perform the required duties. One of these boxes was 
for ballots for Superintendent of Public Instruction, ove for 
Solicitor, one for Congress and one for members of the Gen- 
eral Assembly and county candidates. Durirg the forenoon 
attention was called to the irregularity of allowing voters to 
deposit ballots containing the names of candidates for county 
officers and those of candidates fur the General Assembly in 
the same box, and a fifth box was then provided, into which 
the ballots cast for members of the General Assembly were 
then put. All the ballots cast in the box when the alleged 
irregularity existed were counted, and of these the relator re- 
ceived —— votes, and the defendant —— votes. 

Tt was insisted for the defendant, that the votes thus cast 
were illegal and void, and if all were not void, at least all 
those deposited in said box before the fifth box was obtained 
and opened were void, and requested the Court so to charge 
the jury. The Court declined so to charge, but instructed the 
jury that these votes should be counted unless there was frand . 
in the voting on the part of voters or judges of the election, ° 
and if there was no actual fraud the irregularity did not vitiate 
any of those ballots and they should all be counted. To this 
charge of his Honor the defendant excepted. 

The following issues were submitted to the jury: 

1. Was the relator elected sheriff ? 

9. Did he offer to tender bond and justify the same ? 
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The jury found the first issne in the affirmative and the 
second in the negative. 

Special instructions were asked for both by the relator and 
the defendant, but they are not pertinent to the case as decided 
in this Court, and are therefure omitted. | 

By consent of the parties, the question of. law as to the 
right of the relator to be inducted into office, notwithstanding 
his defalcation as former sheriff, was reserved, and upon the 
argument the relator insisted that the act requiring one who 
had theretofore been sheriff to settle with and pay up to the 
officers entitled to receive the taxes from him before entering 
upon the duties of his said office, (Bat. Rev., sec. 3, chap. 106,) 
was in conflict with Art. VI of the Constitution and void, 
and upon the facts demanded judgment of ouster of the de- 
fendant in order that the relator might be inducted into the 
office. , 

The relator further insisted and assigned for error apparent 
on the face of the record that his Honor submitted to the 
jury the following issue to-wit: Did the relator offer to ten- 
der bond and justify the same, the said issue being uncertain 
and immaterial and so far as it affected the case, was affirmed 
by the relator in his complaint, and admitted by the defendant, 
in his answer. | 

The Court was of opinion that the act referred to was not 
void, and the relator was not entitled to be inducted into said 
ofttice, unless he settled and paid up the taxes, as required by - 
Jaw, before such induction. The Court thereupon gave judg- 
ment for the defendant, and the relator appealed. | 


Batchelor, with whom was Haywood, Badger, Devercuz, 

Battle & Son, and Gatling, argned : 

I. When the Constitution itself has prescribed both the 
“qualifications and disqualifications of voters, the Legislature 
cannot enact a law which prescribes a new and additional 
qualification, or which repeals any constitutional disqualifi- 
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eation. McCafferty v. Guger, Leading election cases, 44-59 
Peon. Rep., 109. 

II. When the Constitetion has prescribed both the qualifi- 
cations and disqualitications of office holders, the Legislature 
cannot enact a law, which prescribes a new and additional 
qualitication, or which repeals any constitutional disqnalifi- 
cation. See note to case above cited fur authorities. Leading 
election cases Ol. 

LIL. But with respect to voters, it is clearly within the just 
and coustitutional limits of the legislative power, to adopt any 
reasonable and uniform regulations in regard to the mode of 
exercising the right of voting, which will secure its enjoyment 
in a prompt, orderly and convenient manner. 

a. But the Legislature cannot, under the pretext and color 
of reyulating, subvert or injuriously restrain, the right itself. 

6b. For example: A statute requiring that, previous to au 
election, the qualifications of voters shall be proved and their 
naines placed in a register, is not to be regarded as prescribing 
a qualification, in addition to those which, by the Constitu- 
tion, entitled a citizen to vote, but only a reasonable regulation 
of the mode of exercising the right of suffrage, which it is 
eonipetent for the Legislature to make. J/apen v. Foster. 
Leading election cases, p. 51, 12 Pickering, 485. 

ce. But where the law under the pretence of regulating, pre- 
series rules for exercising the right, which invade it, fritter it 
away, or entirely destroy it, they are absolutely void and of no 
efficr, Page v. Alien, leading cases on election, p. 625 note 
58 Penn, St. Rex. 338. Cine. at this term in the ee of 
the city of Wilmington. | 

IV. Ln respect to office holders, it is clearly Within the just 
and constitutional limits of the Legislative power, to adopt any 
reasonable and uniform regulations in regard to the manner 
of exercising the right of holding office, which secnre from 
the person about te enter upon the duties of a pnblic office, 
guarantees that he will be conscientious in the discharge of 
such duties, and faithful to the public obligations that he is 
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about to assume. Commonwealth v. Jones, Am. Law Reg., 
vol. 14, p. 874-378. 

a. But the Legislature cannot, under the pretence and color 
of regulating the right of holding office, either subvert, or. 
injuriously restrain the regAd itself. 

6. For example, a statute requiring that previous to entering 
upon the discharge of the duties of a public trust, the officer 
elect shall enter into bond for the faithful and conscientious 
discharge of his public duties and obligations, which he is 
about to assume, is not to be regarded as prescribing a gualifi- 
cation for holding office, in addition to those ordained by the 
Constitution, but is only a reasonable regulation of the mode 
of exercising the right of holding office, by securing a guaranty 
that the officer will be conscientions in the discharge of his 
duty, and faithful to the public obligations he is about to as- 
sume. 

e. But where the statute, under siicacs of regulating, pre- 
scribes rules for exercising the right to hold office, which 
invade, suspend, fritter away, or destroy the right itself, it ig 
absolutely void and of no effect. 

V. These propositions, we think, cannot be disputed. We 
understand the detendant’s counsel to admit them, and the 
solitary qnestion in our case is: ~Whether Rev. Code, chap. 
105, sec. 6, which enacts “ that no person shall be eligible to 
the office of sheriff who theretofore has been sherift, and has 
failed to aecount for the public funds;” and prohibits the 
county commissioners from permitting any such person to give 
bond, or enter upon the duties of sheriff, until he has produced 
before them his receipts for the public taxes, 2s a reasonable 
regulation of themanner af exercising the constitutional right 
to hold office ; to secure the faithful discharge of the duties 
of the office by the sheriff elect for the future, or is it a law 
which invades the constitutional right to hold office, by pre- 
scribing a qualification for the office of sheriff, not ordained 
by the Constitution ; and enforces this unconstitutional quali- 
fication by inflicting a punishment for a past offence, through 
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the Intervention of a body of men which is not judicial, and 
by proceedings which are not due process of law; or, in other 
words, if the Court gives this enactment effect, does it not 
make the same a self executing penal statute, which tries 
without accusation, hears and determines without proof and 
opportunities for defence, and imposes punishment without 
notice to the culprit, of his condemnation. 


Merrimon, Fuller de Ashe, with whom were Smith & 
Strong and Pace, contra, argued : 


Ist. The Constitution is in the VI, Art. 4 and 5, sections in 
accurate In language. Art. IV “except as hereinafter pro- 
vided.” See Art. II, sec. 9, Senators must be twenty-five years 
of age, citizens of the United States for two years, and resi- 
dents of their districts one year. 

Art. II. see. 10, Representatives must reside in their coun- 
ties twelve months immediately preceding their election. 

By Art. III, sec. 2, Governor and Lieutenant Governor 
must be thirty years of age, five years citizen of the United 
States and two years citizen of the State. 

2nd. In Art. IV, sec. 80, is a sheriff spoken of and there 
alone. He need not bea resident of the connty for which he 
is elected, and there are no duties prescribed for him by the 
Constitution, nor is it provided (as it is in Art. ‘II see. 13, 
with regard to Secretary of State, Auditor, Treasurer, Super- 
intendent of Public Instruction and Attorney General) “ that 
their duties shall be prescribed by law.” | 

Where then does the General Assembly get the power to 
prescribe the duties of sheriff? | 

lt is an emplied power, and implication must be made for 
the good government of the State and the safety of the people, 
which is the supreme law. JfcCulloch v. State of Maryland, 
4 Wheaton, 316. Story on the Constitution, p. 808, 809 and 
310, sec’s. 432, 438, 434. Cooly on Constitutional Limitation, — 
p. 64 and 65. Especially is this so in the matter of thestatute, 
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Bat. Rev. ch. 106, sec. 8, under the Art. IV, sec. 24, of the 
Constitution. | | 
But it is for the appellant to show that the Legislature is re- 
stricted by the express provisions of the Constitution, or by 
necessary implication therefrom. State v. Adair, 66 N.C. 
Rep. 303. And this he must show beyond a reasonable doubt. 
King v. W. dé W. R. BR. Co., 66 N. C. Rep. 297. 

See Johnson v Rankin, et. al., 70 N. C. Rep. 555, as to con- 
struction of act of 1846. Dwarris on Statutes, p. 185 top. 

Ist. It is a hoary statute, nut passed for any such purpose as 
Mr. Badger suggested. 

2nd. It shows that it was intended to provide additional and 
greater safe-guards for the public, and better guarantees for the 
faithful performance of duties of officers. 

3rd. The fact that it has been in force so long demonstrates 
its usefulness by the best test to wit: The experience of 
generations. But the counsel argues that this statute super- 
adds an additional qualification for office to that prescribed in 
the Constitution, and the stress of the latter part of Mr. Hay- 
wood’s and the whole of Mr. Badger’s argument was on that 
polut. 

Is it notso with the requiring of a bond? Where is the 
Constitutional authority to require any bond? So with addi- 
tional oath to that prescribed. dfeCulloch v. State Mary- 
land, which now is prescribed in the Constitution. Lniso 
v. Farr, 24 Ark. 169. So Zhomas v. Owens, 4 Maryland Re- 
ports, p. 190, does not militate against but confirms the propo- 
sition I have attempted to maintain on the subject of implied 
power, p. 228. So with Js. v. Morsey, 7 Porter’s (Ala.) Re- 
ports, p. 858 and 860, expressly supports my position. So the 
case of St. Joseph and Denver City fe. R. Co. v. Buchanan 
Co., 89 Missouri, 485, and &tate of Missouri ex. rel. v. Wil- 
liams, 816. But this construction of the Constitution hag the 
sanction of cotemporaneous interpretation. Ordinances of the 
Convention ch. 10, p. 50, sec. 4, Acts of special session of 1868, 


602 IN THE SUPREME COURT. 


STATE oF N. C. by the AT. Gen’L, HARGROVE, ex rel, LEE v. DUNN, 


ch. 1, p.3. See also ch. 8, p. 93 ch. 12, p. 15, sec. 103 ch. 
13, sec. 1, p. 17 ; ch. 18, sec. 1, p. 19. 

[ have attempted to show, and have shown, by the record : 

1. That the relator did not give the bond required by law, 
and did not offer to tender the same. 

2. That having been theretofore sheriff of Wake county, he 
had not settled the State and County Taxes which he had col- 
lected, and did not produce to the Board of Commissioners 
the receipts of the proper officers therefor ; and I have argued 
that having failed to do both, or either of these acts, he was 
not entitled to induction into office. 

I have attempted to maintain this proposition % 

First. That the Constitution having provided for the eiec- 
tion of a sheriff without prescribing his duties, it confers upon 
the General Assembly, by implication, the right to prescribe » 
the duties of the office, the mode and prerequisites of Investi- 
ture, to regulate the manner in which he shall discharge the 
duties, and to declare the consequences of malfeasance or mis- 
feasance. And [ have admitted that the doctrine is subject to 
thesé restrictions: | 

1. There can be no implication against a constitutional in- 
es > and 

“That the implied power must be for the legitimate pur- 
pose of promoting the general welfare; and on this point I 
refer your Ilonors, in addition to the references of yesterday, 
to Story on the Constitution, vol. i, secs. 482, 433 and 434, 
pp. 803, 309 and 310. 

I then attempted to show that the Act of 1806, by fair, le- 
gitimnate construction does not render the relator, and those in 
like case, ineligible-to office generally, or even tothe particular 
ctlice; but on the contrary, recognizes his eligibility ; and that 
instead of disqualifying him, it only declares that he shall not 
discharge the duties of the office wntid he has produced the 
receipts of the proper officers. 


Reaps, J. We have decided at this term, in Van Bokkelen v. 
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Canaday, that it is not within the power of the Legislature to 
enlarge or abridge the qualifications of voters; and the same 1s 
evidently true as to officers. It is admitted that the same argu- 
ments and principles are applicable to each. If, therefore, the 
Act of the Legislature, and the Board of Commissioners acting 
under it, required of the relator any other qualification than 
the Constitution requires, it must be disregarded ; and he must 
be inducted into office, whatever charges there may be against 
him; or, however wel! supported. Ifthe people in their Con- 
stitution declare a defaulter eligible to office, and then clecta 
defaulter to office, if is not within the power of the Commis- 
sioners’ Court, nor of this Court, to object. Our province is, 
strictly, to declare what the law is, and not what it onght to 
be. And this we say, as we so often have to say, to excludea 
conclusion to the contrary. Nor do we mean by the Ulustra— 
tion, to say that the relator is a defaulter. 

The Constitution, Article VI, section 1, prescribes the quali- 
tion of voters to be as follows: “ Every male person, &c,, 
twenty-one years old or upwards, who shall have resided in 
this State twelve months next preceding the election, and 
thirty days in the county in which he offers to vote, shall be 
deemed an elector.” | 

The fourth section is as follows: , 

“Every voter, except as hereinafter provided, shal! be eligi 
ble to office,” &e. 

The exception abuve, is contained in the fifth section, as 
follows: 

“The following classes of persons shall be disqualified for 
office: First, all persons who shall deny the being of Almighty 
God. Second, all persons who shall have been convicted of 
treason, perjury, or of any other infamons crime; or of cor- 
ruption or malpractice in office; unless such person shall have 
been legally restored to citizenship.” 

Sv that every voter who does not deny the being of God, 
and has not been convicted of crime, is eligible to office in 
this State. And this comes so near including every man, that it 
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may be said, that almost every man is cligible to office; that is 
to say, is electable, if the people chvose to elect. And this 
was the intention, to give the people the largest class out of 
which to choose. 

Without burdening the case with what seems to have been 
a little sparring fur some advantage between the relator and 
the Board, we may assume that the relator appeared before the 
Board of Commissioners after having been duly elected by the 
people; that he had all the qualifications of a voter ; did not 
deny the being of God, and had not been convicted of crime ; 
and wax theretore eligible to office, and entith d to be inducted 
into the office of Sheriff, to which he had been elected. 

Why then was he not let in? Why was the popular will 
defeated? It is of the first importance that the offices of the 
government should be filled by the proper persons; and the 
office of sheriff is very near to the people. And it isa grave 
offence to fill the office wrongtully. 

The relator says that he stood before the Board a “proper 
man,” and demanded to be inducted into office, offering to 
comply with every rightful requirement; and that the Board 
required of him qualifications which the Constitution does not 
require, and wrongfully refused to induct him into the office ; 
and instead thereof inducted into the office the defendant, whom 
he had deteated at the polls. | | 

On the other band, the Board alleges that it admitted the 
relator’s eligibility and his election, and his right to be in- 
ducted iuto the office, and offered to Induct him requiring enly 
such assurances for the discharge of the duties of the office as 
the Constitution and laws require; and that the defendant re- 
fused to give the assurances. And that such refusal.“ created 
a vacancy ” which they proceeded to fill by the appointment 
of the defendant, who was eligible thereto, and gave all the re- 
quired assurances ; and was only afew votes behind the relator 
at the polls. 

1. The first question is, did the Board require of the de- 
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fendant any “qualefication” which the Constitution does not 
require ? | 

All the difficnlty in arriving at the proper solution of this 
question, grows ont of not drawing the distinction between 
eligibility or qualifications for office; and assurances for the 
faithful discharge ot the dutzes of the office. Such distinction 
is plain, as this will illustrate: Who is eligible to office? An- 
swer: Almost every body. Is there not danger of abuses from 
making eligibility so common? Answer: No; because we 
require ample assurances to guard against abnses. What are 
those assurances? Answer: (1.) An oath which binds the con 
science. (2.) A bond with sureties to answer in money; and. 
(3), if he has been in the office already, a receipt for moneys 
paid over as evidence of his integrity. 

It has been stated already what are the qualifications for 
office ; and that no others can be prescribed by the Legislature 
or required by the Board. And it is clear that the relator had 
all the necessary qualifications. And yet, he says that the 
Board refused to let him into the office, because he was a de- 
faulter. And that thereby the Board sat in judgment on him 
and convicted him, which it had no power to do; for that the 
Constitation prescribes that one is disqualified for corruption 
or malpractice only “after he shall have been convicted ;” 
which means convicted by due course of law. But this is a 
ghost of the relator’s own raising. The Board admitted his 
eligibility, his qualifications ; said not a word abort his cor- 
ruption or malpractice, and offered to induct him if he would 
give the required assurances for his facthfulness. 

After prescribing who are eligible to office, the Constitution, 
in section 4, provides that every one, before entering upon the 
duties of office, shall takean oath to support the Constitution, 
and to be faithful in office. But this does not enter into elégi- 
bility for office. One must be eligible when elected; the oath 
is after election. Itis simply an assurance which one is to 
give atter election, and before entering into the office that he 
will be faithful to the government and to his office, which as- 
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surance is binding on his conscience. And this is the only 
_ assurance required of many officers, such as the Governor, 
members of the General Assembly, Judges, &c. And that is 
the only assurance which is required in terms by the Con- 
stitution. 

But can it be supposed that every other assurance is pro- 
hibited? If so, then no bond can be required; and so the 
public funds, and all moneys in the hands of officials, are in 
jeopardy. This proposition isso monstrous that it was admit- 
ted for the relator that a bond and surety could be prescribed 
by the Legislature and demanded by the Board, although none 
is prescribed by the Constitution. But by what reasoning can 
it be maintained that a bond may be required? Only upon 
the ground that a bond isa reasonable and proper assurance 
for the public safety ; a regulation which experience has shown 
to be necessary; reasonable in itself, and deprives no man of 
his rights, and is not intended, directly or indirectly, to abridge 
them. Cooley’s Con. Lim, 1,602. If that reasoning is sound, 
as unquestionably it is, then any other assurance which can be 
supported by the same reasoning may be required. And this 
brings us to the question direotlya in dispute: 

2. Is the statute under which the Board acted, requiring the 
relator, who had been sheriff for the preceding term, to pro- 
duce his receipt for taxes, &c., in violation of the Constitution, 
as requiring an additional gwalzfication, or is it a reasonable 
and proper regulation of the office, and an assurance for in- 
tegrity ? | 

The Constitution creates, or rather recognizes the existence 
of, the office of sheriff. It does not prescribe the duties of 
the office. And yet, we cannot impute the fully of creating 
an office without any duties. And so we have to assume, 
either that the Constitution meant to recognize the office of 
sheriff already existing, with all its duties and regulations, or 
else, that the Legislature should prescribe its duties and regu- 
lations anew. Either aspect is fatal to the relator, and fully 
justifies the Board. At the time of the adoption of the Con- 
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stitution, and for a long time before, our statute law required a 
sheriff elected to a second*term to exhibit a receipt for the 
settlement of the taxes, &c., before entering upon the duties 
of his second term. And so, at the end of each year, every 
sheriff had, and still has, to appear before the Board and pro- 
duce his receipts for the past year and renew his bonds. And 
a failure to do-so in any instance “ creates a vacancy,” (to use 
the language of the statute,) which the Board immediately 
proceeds to fill. And yet it was never before supposed that 
these regulations were elements of elig7bilety or qualifications 
for office. Itis a prudent business regulation to hold an agent 
to short settlements and frequent exhibitions of his vouchers. 
And our experience and knowledge of human nature teach us 
that one who has been tried and found faithful may reasonably 
_be trusted again, and on the contrary, one who has been tried 
and found wanting, ought no longer to be trusted. It is only 
by one’s deportment in office that he acquires the reputation 
of a faithful ora faithless public servant. And such reputation 
is often the most satisfactory assurance that he will or will not 
be faithful if trusted again. 

The relator says that the Board onght not to have refused 
him, becanse he had not been “convicted” by due course of 
law, and that the Board had no power to convict him. 

If he had been convicted by due course of law, then that 
conviction would have put him out of the “ class” of persons 
“ qualified” for office, and the Board would have refused him 
for that reason. And it would have refused him even if sub- 
sequent to conviction he had paid over the taxes and taken a 
receipt and exhibited it to the Board. He would not, in that 
case, have stood before the Board a “ proper man.’ But here 
the Board conceded that he was a proper man; that he had 
not been convicted ; that he may have accounted for all moneys; 
that he might have the receipt in his pocket and they only 
asked him to produce it. And itis only from the relator him- 
self that we learn that he had no receipt to produce. The 
Board produced against him no “ conviction” for “ corruption 
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or malpractice,” nor any charge founded npon malicious 
rumor or a licentious press, but -permitted him “ to try him- 
self,” and he confessed himself to be a defaulter ; that he had 
been faithless to his duties and the assurances which he had 
given for their performance. If, npon this exhibition the 
Board had permitted him to enter again upon the duties of 
the office which he had abused, it would have been an out-— 
rage, for which, probably, they wonld have been criminally 
liable. 

As against the view which we have presented, decisions have 
been cited, such as the following: One was required by statute 
to swear that he had not fought a duel ; when the Constitution 
had no such requirements. Anothér was required to swear 
that he had not been a rebel; when the Constitution had no 
such requirement: Held that the requirements could not be 
enforced becanse they embraced a class of persons not em- 
braced by the Constitution, related to matters not pertaining 
to the offices, and were not intended to be, and were not, in 
fact, appropriate assurances tur the faithful discharge of the 
duties of the offices. Such cases fall in the class embraced by 
Ovoly in his book on Constitutional Limitations, sec. 602, as 
follows: 

“ All regulations of the elective franchise, however, must be 
uniform, reasonable and impartial. They must not have for 
their purpose directly or indirectly to deny or abridge the 
constitutional right ot the citizen to vote, or unnecessarily tu 
impede its exercise. If they do, they must be declared void.” 
And what ts trne of the right tu vote is also true of the right 
to hold office. It will be noted how the cases cited differ from 
our case. There, the requirements were entirely foreign to 
the office, unnecessarily and partially abridged the right to 
office, and were not intended to be, and were rot in fact, fit 
assurances for faithfulness. The very reverse of which is 
true in our case in every particular. 

The authorities cited may be fonnd in the full briefs of 
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counsel, We have attentively considered them, and they are 
readily distinguishable from our case. 

It is not necessary that we should decide w thether mandamus 
or guo warranto is the proper remedy, as neither can avail the 


relator. 7 
We are of the opinion that the relator is not, and. that the 


defendant is, entitled to the office in controversy. 


Per CourraM. | Judgment affirmed. 


oo: 


HENRY L. MYROVER »v. ROBERT 8. FRENCH, WILLIAM J. 
BROWN, Ex’r., and others, 


F being indebted to M and K, executed a deed conveying certain land: 
to K, in trust, to secure these debts, and delivered the deed to an at- 
testing witness, and requested him to prove the same and have it re- 
corded. The witness did so. At the time of the execution of the 
deed K was absent and had no knowledge thereof, and died shortly 
afterwards. B, the executor of K, brought an action against F to 
recover the debt due his testator, and obtained judgment. The land 
conveyed in the deed of trust was sold under execution and B became: 
the purchaser. Afterwards B sold the land to P.. In an action brought 
against B by M to enforce the trust: [¢ was held, That there having 
been a sufficient delivery of the deed, the title to the land passed to 
K in trust, and that B acquired no interest in the land by his pur- 
chase at execution sale,and that P only acquired an interest in the 
debt of K to the extent of the purchase money paid for the land, and 
should be subrogated to the rights of K under the deed of trust to 
that extent. | 

(Snider v. Sackenhour. 2 Ired, Eq. 360; Hillington v. Currie, 5 Ired. Eq. 
21: Thompson v. Parker, 2 Jones Eq. 12; Camp v. Coz, 1 Dev. & Bat. 
50; McLean v. Nelson, 1 Jones Eq. 396, cited and approved.) 


Civ action, in the nature of a Bill in Equity, tried before 
Kerr, J., at Spring Term, 1875, of the Superior Court of Ropr- 


soN county. 
39 
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MYROVER v. FRENCH et al, 

The action was brought for the purpose of ascertaining the 
rights of the parties under a deed of trust and for an account 
of the rents and profits of certain lands thereon conveyed. 

All the facts necessary to an understanding of the case, as 
decided, are stated in the opinion of the Court. 

Judgment was rendered in favor of the defendants, and 
thereupon the plaintifls appealed. 


Hinsdale, and W. McL. Me Kay, for the appellant. 
Leitch, contra, | 


Bynum, J. Where a deed is prepared by the barguainor, 
signed and sealed by him, is attested at his request by witness, 
and without being delivered to or even seen by the bargainee, 
is, by the direction of the bargainee, proven in Court and 
registered, this amounts to a valid delivery. Snider v.. 
Sackenkour, 2 Ired Eq., 860. Hllington v. Currie, 5 Ired. 
gy: oN: | 

Here, French being in failing circumstances, and indebted 
to Myrover in the sum of $4,000, and to King, in the sam of 
$2,000, desired to secure the payment of these two debta, and 
to that end prepared, signed and sealed a deed for the land, 
had it attested and delivered it to one of the witnesses, whom 
he directed to prove and have it registered, which was ac- 
cordingly done on the day of its execution. The deed was 
made to King, one of the creditors, and in trust for the equal 
benefit of himself and Myrover. At the time the deed was 
executed King was absent, and had no knowledge of it, was 
fatally injured, and in fact died within a few days thereafter. 
The case, therefore, falls literally within the decisions above 

cited, as to the delivery of the deed. The accceptance of the 
trust is presumed, where it is made for the benefit of the credi- 
tor and trustee, and more particularly does this presumption 
exist, where it appears, as it does here, that Mr. French was 
probably insolvent, and his land was the last plank in the 
wreck by which King could save his debt. 
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There having been a delivery of the deed, the title to the 
land passed immediately to King, affected with the trust, King 
died leaving a last will, of which the defendant Brown was 
made the sole exeentor. As such, Brown brought suit against 
French, upon the trast debt, and having recovered judgment, 
had the trust Jands levied upon and sold under execution, pur- 
chased and took the sheriff’s deed to himself for the benefit of 
the estate, and shortly thereafter sold and conveyed the land 
to the defendant Pane. 

What interest did Brown acquire by his purchase? As 
French had only a resulting trust to himself, this equitable in- 
terest was not the subject of sale under execution. Sprinkle 
v. Martin, 66 N. C. Rep. 55. But regarding it as an equity _ 
of redemption even it could not be sold under execution for 
the mortgage debt. Thompson v. Parker, 2 Jones, Eq. 475, 
and Shoffner v. Fegleman, 1 Winst. Eq. 12. The object of 
the act of 1812 was to make mortgaged estates available to 
other creditors, and not to disturb the fiduciary relations be- 
tween the mortgager and mortgagee. A Oourt of equity will 
not allow the mortgagee thus to purchase the equity of re- - 
demption and destroy that relation. Camp v. Cox, 1 Dev. and 
Bat. 52. 

Then Brown who represented the mortgage debt, acquired 
no interest in the land by his purchase at his own execution 
sale, and his sale aud deed to Pane could pass no interest. 
The title still remained in the heirs of King, upon whom it 
devolved upon his death. They held it as their ancestor did, 
subject to the trusts imposed upon it by French. The death 
of the trustee, leaving the trust unexecuted cannot affect the 
rights of the cestue gue trust, for it is a settled principle of 
equity, that a trust shall not fail for the want of a trustee. 
Where one is needed to carry out the purposes of the trust, 
the Court will always appoint a trustee. Adams Eq. 36. Jfe- 
Lean v. Nelson, 1 Jones Eq. 396. Although Brown and his 
grantee Pane, who can stand in no better condition by their 
purchase, acquired no interest in the land, legal or equitable, 
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yet they have acquired an interest in the King debt to the ex- 
tent that the purchase money paid by them for the land, went 
in extinguishment of that debt. To that extent they will be 
considered in equity, as the purchasers and assignees of the 
King debt, and subrogated to the rights of King, under the 
deed of trust. The Court below will appoint a trustee in the 
place of King the former trustee, whose duty it will be to 
execute the trust according to its terms, by selling the land and 
appropriating its proceeds to the payment of the two secured 
debts, pro-rata until they are discharged. The defendants 
Brown and Paul, must account for the rents and profits of the 
land from the time they entered into the possession; the sum 

of which will constitute a part of the fund for the payment o 

the two debts and the costs of executing the trust. 

The pleadings filed in the case have enabled us to ascertain 
and declare the rights of the parties, without recurring to the 
report of the referee, which is only noticed for the many errors 
it contains: Jor instance, it finds that Myrover had no debt 
against French, when the pleadings raise no such issue, but ir 
legal effect admit the debt. It finds that the face of the My. | 
rover note was ‘‘ cancelled” and that that had the effect of de- 
stroying the debt and the liability of French as endorser thereon, 
which endorsement was not cancelled; whereas, such cancella- 
tion, of itself, does not have the effect of destroying the evi- 
dence of or the debt itself, much less the liability of the en- 
dorser. 

It finds that Paul was a purchaser without notice, and there- 
fore has a good title; whereas, Browr purchased at execution 
sale, and if he acquired any thing it was subject to all equities 
existing against it, and Pan] claiming under Brown isuo better 
off, and is affected with notice. 

So it finds that there was no delivery ot the deed of trust in 
fact, and therefore concludes that the deed was ineffectual to 
pass the title and void; whereas, there was a delivery and the 
estate passed to the trustee. It is unnecessary to pursue the 
matter further. 
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There was error. The judgment is reversed and the cause 
is remanded to the end that farther proceedings be had in ac- 
cordance with this opinion. 


Prr Curiam. | Judgment reversed. 


R. J. HOLMES and wife CAROLINE, and others » THOMAS J. 
CROWELL and wife MARGARET. 


In order to create an estoppel im pais it must appear: 
1. That the defendant knew of his title. 
2. That the plaintiff did not know, and relied upon the representations 
of the defendant. 
3. That the plaintiff was deceived thereby. 


This was a petition ‘to sell lands for Partition, filed in the 
Probate Court of Stanly county, thence transferred to Stanly 
Superior Court, from which it was removed on the affidavit of 
defendant to the Superior Court of Unron County, and there 
tried before his Honor, /udge Buwton, and a jury, at Fall 
Term, 1874. . | 

The following is the case, as substantially settled by the 
Judge presiding, the counsel for the parties litigant being unaLle 
to agree upon the facts. 

The land songht to be divided was known as “ The Thomas 
Hearne gold mine tract,” and was situate in Stanly county. 

The petition was originally filed before the Superior Court 
Clerk of Stanly county, and upon the coming in of the answer, 
denying the right of the plaintiffs and alleging sole seizure in 
the defendants, the cause was transferred to the Civil Issue 
Docket, to be tried at Term, and was subsequently, by order 
of the Court, on affidavit filed, removed for trial to Union Su- 
perior Court. Previous to the order of removal, upon applica- 
tion, the defendants were allowed to file an amended auswer, 
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sec ing forsh in detail the grounds of defence and of their title 
to the whole of the land. The plaintiffs rely upon the general 
replication. 

On the trial below, an issue was proposed by the plaintiffs 
in these words: 

“ Are the plaintiffs and defendants tenants in common of 
the reales in the pleadings mentioned ?” 

The proposed issne was objected to by the defendant, as 
being too general—they having set out their title specifically. 
It was also objected to, on the ground that it was a compound 
of jaw and fact; and in lien thereof, the defendants proposed 
six distinct issues, which, by direction of the Court, were sub- 
mitted to the jury; and as the trial progressed, at the sugges- 
tion of the plaintitis, two other issues were added. These eight 
issnes were submitted in all, the first six at the instance of the 
deicudauis, and the remaining two as suggested and at the in- 
stance of the plaintiffs. The whole series, together with the 
finding of the jury on each, is hereinafter set forth at length. 
Upon the readition of their verdict both plaintiffs and defend- 
auts claimed the judgment of the Court. 

(iis sionor, after full argument and consideration, came to 
the conclusion that the finding by the jury of the seventh issue 
in vhe allirmative, was decisive of the case against the de- 
fendants; and that it was really immaterial after that finding, 
wiether the defendant, Thomas J. Crowell, had paid for the 
whole sf the land or not; or whether he was the owner of the 
eu or pot, at the time the plaintiffs purchased at the sheriff’s 
gale, or whether he intended to indnee the plaintiffs to bid or 
not, or whether the plaintiffs were niisled and deceived or not ? 
Since, by that finding it was established that the defendant, 
Thomas, was present at the sale and directed and assented to 
the sale of one half of the land as the property of Thomas 
Stokes; so that now he has estopped em pazs from claiming , as 
tee the purchasers, more tuan one half of the res 
ali; ough he was in fact the owner of the whole. 

{t was thereupon adjudged by the Court, that the plaintiffs 
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and the defendants were tenants in common of the realty men- 
tioned in the pleadings —the plaintiffs being entitled to one-half, 
and the defendants to the other half—saving the life interest 
of Caroline Hearne, the widow of Thomas Hearne, in that part 
= of the land of which she is in possession, and of which neither 
party seeks to deprive her. The decision of the Court being 
announced, the defendants after excepting thereto for error, 
next moved for a rule for a new trial and venzre de novo, al- 
leging error by the Court during the progress of the trial. 


ABSTRACT OF TITLE. 


Both parties claimed title under one John §. Pennington, 
who had aequired the legal estate by deed, pursuant to purchase 
at the Clerk and Master’s sale in 1867, of the lands of Thomas 
Hearne, deceased, sold under a decree of the Court of Equity 
of Stanly county, for partition among the heirs. 

Plaintiff's Title: The plaintiffs read in evidence the record 
of a judgment, in a suit in the Superior Court of Law of Stanly 
county; Lhomas Stokes v. John S. Pennington, wherein judg- 
ment was reudered at Spring Term, 1868, on the 2nd March, 
for $5,808.07. Execution issued and was levied on Penning- 
ton’s interest in this land. Ven. Az., and return of sale there- 
under, to Thomas Stokes as highest bidder, at the price of five 
dollars ($5,) on the let Monday in April, 18685; also a deedof 
Joseph Marshall, sheriff, to Thomas Stokes, dated 19th Sep- 
tember, 1868, for one-half of said land. The plaintiffs next read 
in enone) records of sundry judgments, &e., against. Thomas 
Stokes, viz. 

1. os CASE Lae Luke Biba and wife, Judith: Judgment 
in a Justice’s Court of Stanly county for $74.45 5; docketed in 
the Superior Court, 6th of April, L570. Pxetution levied 30th 
May, 1871, on Stokes’ interest lu said land. 

(2.) In case of A. Miller, to the use of J. A. Miller v. 
Thomas Stokes, judgment in Justice Court of said county, tor 
$135.50; docketed in the Superior Court, 29th March, 1870. 
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Execution levied 30th May, 1871, on Stokes’ interest in said 
Jand. 

(3.) In case of Mauny, McAllister & McOanden, (the said 
Mauny being V. Mauny, one of the plaintitts,) v. Thomas 
Stokes; judgment in the Superior Court of Stanly, at Fall 
Term, 1870, for $432 ; docketed 19th September, 1870. Exe- 
eution levied 30th me 1871, on Stokes’ interest in said land 
also. 

Record of sale to the plaintiffs, i the sheriff, on the 1st 
July, 1871, under the foregoing exeentions and levies; and 
deed of Joseph Marshall, sheriff, to the plaintiffs, dated 12th 
July, 1871, for the whole of said land, known as “the Thomas 
Hearne Gold Mine tract,” for the sum of $1,600. 

Defendants Title: The detendants read in evidence a deed 
from Caroline Hearne, widow of Thomas Hearne, to John S. 
Pennington, dated 20th August, 1867, conveying to him for 
the consideraticn of $100, her entire interest as widow, to the 
dower land, excepting a life interest in the houses, barns and 
suzh farming land, as may not interfere with searching for 
gold. Upon which deed was an assignment endersed, from 
John §. Pennington to defendant, Thomas J. Crowell, thus: 
“T assign over the within deed to T. J. Crowell, on the same 
day and date within written.” 

Also, a deed from said Caroline Hearne to Thomas J. 
Crowell, dated 6th July, 1872, conveying to him, in considera- 
tion of $100, her said dower interest with like reservation. 
This last deed, it was insisted by defendant, was intended to 
supplement the preceding deed and render effectual the as- 
~signment endorsed thereon; for the reason that Thomas J. 
Crowell had, through the agency of Pennington, paid the 
purchase money to the widow. There was evidence tending 
to show that such was the case. 

The defendants next read in evidence, articles of agreement 
under seal, executed by John 8. Pennington to defendant, 
Thomas J. Crowell, dated 1st February, 1868, wherein Pen 
nington agrees to convey to Crowell one half of this land, 
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upon payment of one half of the purchase money to him, or to 
the Clerk and Master, so that each pays half of the purchase 
money. | 

Also, the defendants read a deed from said Pennington and 
wife to said Orowell, dated 21st March, 1868, upon the con- 
sideration of $600, conveying one half of said land, the 406 
acres, bought of the Clerk and Master. 

By these two instruments, last mentioned, it was insisted by 
the defendants, that Thomas J. Crowell had acqnired the equi- 
table title to one half of the land, and the legal title to other, 
from John S. Pennington, who had obtained the legal title to 
the whole from the Clerk and Master, under an arrangement 
between Pennington, Crowell and others, that the land should 
be bid off by Pennington, and owned by sneh of them as paid 
for it; and that Crowell had paid all the purchase money, and 
so was entitled to the whole interest in the land. There was 
evidence tending to prove these positions taken by the defen- 
dants. 

A contrary view was presented by the plaintiffs, who con- 
troverted the payment of the entire purchase money by Crowell, 
and argued that the deed from Pennington to Crowell for one 
half of the land, was intended to carry out the articles of agree- 
ment; and that the other half interest remained in Penning- 
ton, and had been sold under execution and bought by Thomas 
Stokes, and then been sold under execution as Stokes’ prop- 
erty, and been bought by the plaintitts. ; 

The defendants’ exceptions to evidence : 

The defendant Crowell, was examined on the part of the 
defence, and swore substantially to the facts set forth in his 
anawer. He stated, in his testimony, that he had himself and 
through John 8. Pennington, as his agent, and with his funds, 
paid the Clerk and Master in full, the purchase money for 
“the Thomas Hearne Gold Mine tract,” which Pennington 
had bid off on joint account, under an agreement that the title 
was to be made to those who paid for it—Pennington acting 
as bidder and giving the note, upon which Crowell was secu- 
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rity. That after the note was paid by Crowell, he asked of 
the Clerk and Master a title for the Jand, and that Pennington 

directed the Clerk and Master to make a deed to Crowell; but 
he declined so to do, because Pennington had been reported to 
the Court as the purchaser, and was the proper person to re- 
ceive the deed, which was accordingly made tohim. That he, 
Crowell, had forbidden the sale, when the property was levied 

on and sold as the property of Pennington; that he had con- 
sulted S. J. Pennington, Esq., one of the plaintiffs, and an at- 
torney residing at Albemarle, in regard to his title, and shown 

him his title papers, and had been advised by him, that he had 

a good title to the whole of the land. He, Crowell, denied 
that he had ever admitted that he claimed but half of the 
property, or that he had directed sheriff Marshall to sell half of 
it, as the property of Stokes, or that he had ever assented to 

such sale; but admitted, that at the sale made by sheriff Mar- 
shall, as ce property of Stokes, under executions, when the 
plaintiffs purchased, that he had himself bid $1,500, for the» 
purpose of quieting his title, as he wanted to make sale, but 

could not do so while Stokes’ claim was out. That the plain- 

tiffs had attempted to take forcible possession, and that he had 

successfully resisted them. This defendant also admitted, that 
he and Thomas Stokes and Monroe N. Lord, of Chicago, had 

entered intc a contract respecting said lands, and that he and 

Stokes united this tract and a tract of Stokes’ aqjoining, in 

order to effect a sale of the whole. 

Upon the cross-examination of this witness, Thomas J. 
Crowell, the defendant, the plaintiffs’ counsel handed him a _ 
paper writing and asked him if that was a copy of the — 
— contract between him and Stokes and Lord, which he had 

furnished to V. Mauny, one of the plaintiffs? The witness 
replied, that he had given Mauny a copy of the contract, but 
that he could not say whether this was the paper or not. 
Whereupon, V. Mauny, one of the plaintiffs, was called to the 
witness stand, by the plaintiffs’ counsel, and testified that 
Thomas J. Crowell, the defendant, handed to him this iden- 
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tical paper writing, and informed him that it was a trne copy 
of the original contract entered into by Stokes, Crowell and 
Lord. 

The plaintiffs’ counsel then proposed to read it in evidence, 
informing the Court that they intended to rely on it, as an 
estoppel in deed, under the hand and seal of the defendant. 

~The defendants’ counsel objected to the reception of the pa 
per writing in evidence, upon the ground that it was only a 
copy, and that no notice had been given to produce the original. 

The plaintiffs’ counsel then proposed to read it in evidence, 
as a mere declaration of defendant, Crowell, to the effect, 
that he and Stokes were jointly interested in this particular 
land. 

The counsel of the defendants renewed their objection, and 
opposed the reading of the paper for any purpose. 

His Honor ruled that while the paper writing in qnestion, 
conld not have the effect in law, of an estoppel by deed, yet 
although a mere copy, it was rendered competent evidence by 
the testimony of Mauny, of any admissions made therein by 
defendant Crowell, which ought to go to the jury, along with 
the explanation he had given in his testimony. The copy was 
accordingly read, and the defendants excepted. The following 
is a synopsis of its contents. 

It was a copy of a contract under seal, signed by Thomas 
Stokes, T. J. Crowell and M. N. Lord, on the 20th April, 
1871, for the purpose of forming a joint stock company for 
mining purposes—the capital stock to be $29 000. This tract 
of 400 acres described as property of which Thomas Stokes 
and T. J. Crowell are joint owners, is put into the concern at 
a valuation of $15,000; also another tract adjoining, belonging 
to Thomas Stokes, or the mining part thereef, being the 8. 
W. corner, is to be deeded or leased fur ninety-nine years, re- 
serving to Stokes a certain royalty ; also another tract adjoin- 
ing, jointly owned by Stokes and Lord, is put in at a valuation 
of $10,000. Lord is to put in $3,000 cash, and Crowell is to 
put in a steam engine at $1,000, the expressed purpose being 
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to consolidate said lands with a view of working the gold ores, 

and doing a general mining and mechanical business upon said 
property. | | 

S.J. Pemberton, one of the plaintiffs, was offered as a wit- 

ness for the plaintiffs, and was asked by their counsel to state 

a conversation he had with the defendant Crowell in reference 

to this land, 

The defendants counsel objected on the ground that S. J. 
Pemberton was an attorney at law, and had been consulted 
professionally by Crowell, so that the conversation alluded to, 
came within the class of privilege communications, and was 
inadmissible. Upon his preliminary examination, Pemberton 
stated that he never had been employed by Crowell to inves- 
tigate his title, nor did he consider him his client, nor had he 
ever received a fee from him about this matter. That between 
the 15th and 18th of April, 1871, Crowell! submitted to him 
two documents, viz: the articles of agreement between Pen- 
nington and Crowell, dated 1st February, 1868, and the deed 
from Pennington and wite to Crowell, dated 21st March, 1868, 
and made his statement in regard thereto, and said that he 
wanted my legal opinion, and an abstract of his title for M. N. 
‘Lord. I gave him my opinion, but no abstract. Upon this 
statement of the case, the plaintiffs’ counsel insisted they were 
entitled to the opininn that Pemberton gave to Crowell for 
said Lord. To this the defendants objected, but his Honor 
thonght the evidence competent, especially as Crowell, when 
examiaed, had given his version, ard admitted the evideuce. 

Pemberton then stated: “I told Crowell he had a good 
title to one-half of the land; [I made no abstract.” The de- 
fendant again excepted. 

These were all the points made by defendants counsel ; but 
inasmuch as they are desirous that certain portions of the 
evidence of plaintiffs, Pemberton, Blackmer and Mauny, 
should be set out and accompany the case, it is ee 
aubjoined. 

S. J. Pemberton, one of the plaintiffs testified that on che 
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day on which Stokes’ property was sold by the sheriff, and 
previous to the sale, that Crowell agreed that one half of the 
Hearne property might be sold as Stokes’ property ; and that 
Luke Blackmer, one of the plaintiffs in the executions, and 
attorney for the rest, agreed that only one half should be sold 
as Stokes’ property ; and that Crowell was present at the sale, 
and directed sheriff Marshal] to sell but one-half; that the 
sherift announced at the sale, that it was agreed by all parties 
that Stokes’ interest was one balf. When the sale was com- 
menced, V. Mauney started the bid at $400. Crowell run it 
up to $1,500, and it was knocked down to Mauny at $1,600, 
Mauney bidding in behalf of the plaintiffs, to whom the 
sheriff’s deed was made. | | 

The sheriff’s deed to us, was drawn by myself, and called 
for Stokes’ interest, not specifying one-half. This was done at 
Blackmer’s suggestion, in case Crowell’s title should not be 
good for the other one-half. 

{t should be added, that Pemberton further stated, that he 
had no connection with this matter until the morning of the 
sale, after it was agreed all around that Stokes’ interest was 
one-half; that Stokes owed him $1,000, not reduced to judg- 
ment, and he hoped thus to save the debt. That the plaintiffs 
had all agreed before the sale, that if Stokes interest could 
be sold for more than was due them, that he, Stokes, should 
have the surplus; and if they bonght the property, and it 
could be so managed, by carrying out the Lord contract, or 
otherwise, to realize more than enough to pay them, that 
Stokes (who is now dead,) should have the benefit of it. That 
the witness, Pemberton, was Stokes general counsel, and not 
the counsel of Crowell. 

Luke Blacker, one of the plaintiffs testified: That the de- 
fendant, Crowell, was present at the execution eale of Stokes’ 
property, and assented to, and directed the sheriff to sell one- 
half of “The Thomas Hearne gold mine tract,” as Stokes’ 
property. | 

On his cross examination, Blackmer stated he was an attor- 
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ney at law; that he was aware of Crowell’s title before the 
sale, and had been informed by Pemberton, that it was good 
for one-half of the property; that he himself had confidence 
in Stokes’ title, and had told Crowell on the day of the sale, 
that his title was not good, and that unless he consented to a 
sale of one-half, as the property of Stokes, that the whole 
would be exposed to sale by the sheriff; that Crowell did so 
consent, and the sale took place that way. That he came from 
Salisbury for the purpose of attending the sale at Albemarle, 
to make the property sell for enough to pay off the execn- 
tions. That the plaintiffs were not induced by anything 
Crowell said or did to bid fur the property at the sheriff’s sale, 
The only difference was, that if Crowell had not consented to 
the sale of one-half, this suit would have been bronght for the 
whole of the land instead of one-half. 

V. Mauney, one of the plaintifi’s, testified: That he was 
present at the first execution sale, when the property was sold 
by the sheriff, as the property of John S. Pennington, when 
Crowell was present and forbid the sale, claiming the land as. 
his individual property. On the day of the second sale, as 
Stokes’ property, and before the sale, Crowell consented that 
half the land might be sold as Stokes’ property, he himself, 
claiming but one-half. The sheriff announced, after Crowell 
had spoken to him, that it was agreed among the parties, that 
he should sell one-half thereof as Stokes’ property. The wit- 
ness remarked at the time, “ Yes, whoever bought it, would 
get an undisputed title.” He, the witness, bid $400, Crowell 
$500, and then he, Crowell, and the witness bid against each 
other, until he bid $1,500, and the witness $1,600, whereupon 
it was knocked off to him. The bid was for the benefit of the 
witness and the other plaintiffs. | 

Plaintiffs exceptions to evidence, de. 

The plaintiffs, as a matter of precaution, in case the judg- 
-mentin their favor should be reversed, and in order in that 
event, judgment may not be rendered for the other side, with- 
out further hearing, desire that their exceptions taken during 
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the trial, may be entered of record for the purpose of review. 
(These exceptions relate expressly to, and properly form part 
of the record in the succeeding case, being an appeal by the 
plaintiffs, the same parties defendants. | 

(1.) During the examination of the defendant, Crowel!, he 
stated that he received a letter from Thomas Stokes, dated 
24th December, 1870, which he held in his hand. The de- 
fendants’ counsel requested that it might be read in the hear- 
ing of the jury, as it related to the land, and was written at a 
time when Stokes, under whom the plaintiff claimed title, 
claimed to be a part owner, by purchase of Pennington’s in- 
terest, and sheriff ’s deed therefor, dated 19th September, 1870. 

Plaintiffs objected ; objection overruled, and letter read. It 
contained an admission that T. J. Crowell owned a three- 
fourths interest in this land. 

(2.) During his examination, Crowell produced a statement 
of an account of payments made by him for the land in dis- 
pute, in the handwriting of J. 8. Pennington, and written 
about the ist of February, 1868. This statement showed the 
proportion which each of them, (Crowell and Pennington,) 
ought to have paid, and what Crowell actually paid. This state- 
ment was offered as corroboratury. to the evidence of Crowell, 
that he had paid the money for the Jand to the Olerk and 
Master, previous to the deed of Pennington and wife to bim, 
dated 21st of March, 1868. 

To this plaintiffs objected ; objection overruled and plaintiifs 
excepted. 

(8.) At a subsequent period of the tria!, the plaintiffs called 
to the attention of the Court an erasure made in the statement 
of account of payments, admitted in evidence, which erasure 
was made by abrasion of the paper and materially altered the 
sense of the writing. If it had not been made, the paper 
would show that Crowell was then indebted to Pennington in 
a considerable sum. Thereupon Crowell was re called and 
interrogated as to the erasure. He swore he never noticed 
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the erasure until it was called to his attention during the trial, 
and did not know how it occurred. 

His Honor was asked to withdraw the statement from the 
consideration of the jury. This he declined to do, but in- 
formed the counsel that it was a proper subject for comment, 
and they might comment upon such erasure before the jury. 
Plaintiff again excepted. 

(4.) H. C. Crowell, a son of the defendant, ‘A hoedas J., was 
examined on behalf of defendants. He was the snecenbrae 
witness to the articles of agreement of Ist February, 1868, 
executed by John 8. Penningtoa to T. J. Crowell. He stated 
that he witnessed the execution of the paper writing of Feb- 
ruary Ist, 1868, by John 8. Pennington ; that it was done at 
his father’s house. Here the counsel for the defendants pro- 
posed to give in evidence the conversation which occurred 
between Thomas J. Crowell and John S. Pennington, on that 
occasion. To this the plaintitis objected, on the ground that 
the paper ought to speak for itself. His Honor admitted the 
evidence, and the plaintiffs again excepted. The witness then 
proceeded: That Pennington said to his father, that he, 
Crowell, had paid the money—the whole of it; and that he, 
Pennington, wonld make him the title; but that if Crowell 
would give him, Pennington, time to make the money, he 
would like to have an interest in the lands. To this Crowell 
replied, that he would give Pennington a showing, of course. 
‘Pennington wrote an agreement then and there, to convey 
one half. 

(5.) The plaintiffs had exhibited in evidence the record of 
the suit in the Superior Court of Law of Stanly county, 
between Thomas Stokes as plaintiff and John 8. Pennington 
as defendant. Judgment Spring Term, 1868, (2d March, 
1868,) in favor of the plaintiffs for $5,008.07; the execution 
(Fi. Fa.) levied on Pennington’s interest in this land now in 
controversy ; and the ven. ex., and the return of sale endorsed 
thereon, made to Thomas Stokes as highest bidder, on the first 
Monday in April, 1870, at the price of $5.00; also the deed 
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of Sheriff Marshall to Stokes, dated 19th September, 1870, 
with the usual recitals, for Pennington’s interest in said land, 
being one-half. 

The defendants proposed to contradict the return of Sheriff 
Marshall by the evidence of a witness, one Bennett Russell. 
Yo this the defendant objected, on the ground that such testi. 
mony was incompetent thns to contradict record evidence. 
His Honor held that the return-of the sheriff was not conclu- 
sive, but mere prima facie evidence of the facts stated in the 
return. The Court overruled the objection, and the plaintiffs 
again excepted. 

Russell being then admitted to testify, stated: That he was 
present at the sale of Pennington’s interest in this land by the 
sheriff, and heard Crowell forbid the sale. The sheriff pro- 
ceeded with the sale, and he, the witness Russell, bought the 
same at $5.00. He bid for himself and no one else, and was 
not aware that a deed had been made to Stokes. That he 
applied to the sheriff for a deed, but was informed that he was 
too late; that if he had applied six months sooner, he, the 
sheriff, would have made it to him. The witness did not pay 
the money, as he thought the title was no account. Plaintiff 
excepted. 

Under the direction of his Honor, the case was sapimitisd 
to the jury upon the following issues, to which are appended 
their several findings. 

1st. Did John S. Pennington purchase the lands {in contro- 
versy,) at the Clerk and Master’s sale, as agent of Crowell and 
others, with the understanding that the land should belong to 
Crowell until the other parties paid their respective parts ? 
Answer, “ Yes.” 

2nd. Was the land paid for by-Crowell? Answer, “ Yes.” 

8rd. Was the dower interest af Caroline Hearne, except the 
part reserved by her, purchased by Pennington for Crowell 
and paid for by Crowell’s money? Answer, ‘ Yes.” 

4, Was Thomas Stokes the purchaser at sheriff’s sale, of the 
interest of J. 8S. Pennington? Answer, No. 

40 7 
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5. Was it the intention of the defendant Crowell to induce 
plaintitis to bid for the property, cr interest of Stokes at 
sheriff’s sale ? Answer, No. 

6. If so, were the plaintiffs thereby mislead and deceived to 
their prejudice? Answer, No. ) 

7. Was the Jefendant present at the sheriff’s sale on the 1st 
of July, 1871, and did he direct and assent to the sale of one- 
half of the Hoare land as Stokes’ property. Answer, Yes. 

8. Did the defendant on the 20th April, 1871, enter intoan 
agreement in writing under seal, with Thomas Stokes and one 
Lord, in which the defendant Crowell and Stokes mutually 
agreed with each other that they were part owners? Answer, 
Yes, in order to effect the sale of tle two mines. 

There was judgment im favor of the plaintiffs and thereupon 
the defendants appealed. 

‘I'he plaintiffs did not appeal from the judgment, but did 
appeal from the rulings of his Honor, excepted to and noted 
above. As the facts in the two appeals are stated substantially 
alike in the settlement of the cases, the appeal of the paoune 
will not be reported at length. 


W. J. Montgomery, for the appellants. 
Battle & Son and McCorkle & Bailey, contra. 


Reape, J. When the defendant Crowell paid the Clerk . 
and Master for the land in question, which was bid off by Pen- 
nirgton for himself and the defendant and others, uncer the 
agreement set forth, it invested the defendant with the equita- 
ble title; the legal title being in Pennington by reason of his 
having bid off the land and taken the deed to himself. And 
when Pennington made the defendant a deed to one half in- 
terest, and an obligation to convey ‘the other half, it vested in 
the defendant the legal title to one half, and the equitable title 
to the other half. And when Pennington bought the widow’s 
dower in said land for the defendant, and paid defendant’s 
money for it, but took the deed to himself, and endorsed the | 
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deed over to the defendant, it vested in the defendant the 
equitable interest in the widow’s dower. So that, substan- 
tially, as we now administer equities, the absolute title to the 
whole land was in the defendant, he having the right to call 
upon Pennington for the legal title. 

When, subsequently, the land was sold under an execution 
against Pennington, the purchaser Stokes got only the title 
which Pennington had—even supposing that Stokes was the 
purchaser, which the jury found he was not. And when the 
plaintiffs bought at execution sale Stokes’ interest, they bought 
only what interest Stokes had, which we have seen was nothing 
substantial. 

Admitting this to be so, still the plaintiffs say that when they, 
bought at Stokes’ sale the defendant was present, and repre- 
sented to the plaintiffs that Stokes had an interest of one-half 
in said land, and consented to the sale of it; and therefore the- 
defendant is estopped to deny the plaintiff’s title to one half of 
the land, and that the plaintiffs are tenants in common with. 
the defendants. 

In order to create an estoppel in pars it must appear: 

1. That the defendant knew of his title. 

2. That plaintiffs did not know and relied upon the de-. 
fendant’s representations. | 

8. That the plaintiffs were deceived. And someadd afourth 
requisite, that the defendant zntended to deceive. But itis not 
necessary to decide that in this case, as all the other requisites. 
are wanting. First, the defendant did not know of his title. 
He knew he had paid for the land and that he oughi to have 
the title; but he did not know the legal effect of his papers.. 
And therefore he consulted the plaintiff Pemberton, who was 
a lawyer, and was advised by him that his title was only for 
one half. The plaintiff, Luke Blackmer, who is also a lawyer,. 
after consultation with Pemberton, told the defendant that his 
title was for one half only. 

Secondly: The plaintiffs did not rely on the defendant’s. 
declarations. On the contrary, Blackmer swears that “the: 
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plaintiffs were not induced by any thing that Crowell said or 
did to bid for the property at the. Sheriff’s sale. The only 
difference was, that if Crowell had not consented to a eale of one 
half, this suit would have been bronght for the whole.” — 

From the testimony of Pemberton and Blackmer it clearly 
appears that they investigated the matter fur themselves, and 
that the defendant put them in possession of the facts upon 
which he claimed title; and that he did claim it, and that it 
was only upon their assurance to him that his title was not 
-good, that he consented to a sale of one half. It was not that 
they relied ‘upon him, bunt it was he that relied upon them. 

Thirdly. The plaintiffs were not deceived by the defendant. 
He acted with open fairness throughout. He had writings to 
‘show fur it. He thought his writings sufficient. The plain- 
tiffs lawyers thought they knew better. Finding a defect in 
the title at law, they overlooked the fact that equity would 
supply the detect. And they excited the defendant’s fears, 
that if he did not consent to a sale of one-half he might lose 
all. hey deceived ham. And the fact stated by Pemberton 
+n his testimony that after the defendant had consented to a 
sale of one-half, and the sheriff proclaimed that only half was 
sold, yet he, Pemberton, “drew the deed and called for 
‘Stokes’ interest, not specifying one-half.” ‘ This was so done at 
Mr. Blackmer’s instance in case Crowell’s title should not be 
good for the other half,” shows the spirit with which they 
were pursuing the defendant. And it shows that while they 
‘intended that the defendant should be estopped by the sale, 
yet the estoppel should not be mutual; but they would so 
draw the deed as to enable them to slain not only the half 
which they bought, but the other half which they did not buy. 

The other matter set up by the plaintiffs as an estoppel, to 
wit, the written agreement between the defendant and Stokes 
and Lord, cannot avail them. It was not for the purpose of 
passing the title to Stokes, or to have him believe that it was, 
but to form a partnership for mining purposes in that and in 
certain lands which Stokes put in. 
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What we have said disposes of the case and makes it un- 
necessary that we should notice the other exceptions on either 
side, becanse taking the verdict upon the issues and the testi- 
mony vf the plaintiffs themselves, it is clear that the plaintiffs 
have no substantial interest in the band, and that the defend- 
ants are sole seized. 

There is error. Judgment reversed and judgment here for 
the defendant. 


Per Curiam. Judgment reversed. 


R. J. HOLMES and wife CAROLINE and others » THOMAS J. 
CROWELL and wife MARGARET. | 


(Same Syllabus as in preceding case.) 


The facts in this case are fully reported in the preceding 
case, and it is unnecessary to insert them again. ‘There was 
jadgment tor the plaintiff, and the defendant appealed. The 
plaintiffs did not appeal from the judgment, but only from 
certain rulings of his Honor, fully stated in the defendant’s 
anne ante, 


Battle & ee McCorkle & Bailey, for the appellant. 
Montgomery, contra. 


Reavez, J. The merits of this case are decided in the same 
case at this term on the appeal of the defendants, this being 
the plain tiffs’ appeal. | 

We have considered the plaintitts’ exceptions, and we do 
nut see any errors in the rulings of his Honor thereon, even 
if the subject matters of the exceptions related to the point 
upon which the case turns. The plaintiffs’ failed to connect 
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themselves with the title of Pennington, whatever that was; 
the jury find that Stokes did not buy at the sherifi’s sale, 
against Pennington. Stokes, therefore, had no title, tegal or 
equitable. The only show of title which the plaintiffs have, is 
the alleged estoppel, when the defendant was present at the 
time when the land was sold as the property of Stokes, and 
consented thereto. But these exceptions have no connection 
with that transaction, but to antecedent matters. And so they 
are irrelevant, except the objection to the testimony of wit- 
ness Russell, who said that he bought the land when the sheriff 
sold it as Pennington’s sale, and that Stokes did not buy it. 

This evidence was competent. 

There is no error. 


Perr Curiam. | Judgment affirmed. 


* 


STATE v. JAMES W. BUCK, 


B was indicted for failing to list his poll for taxation. The bill of in- 
dictment was found by the Grand Jury subsequent to the ratification 
of the act of the 18th of March, 1875, (chap. 200, Public Laws 
1874’"75,) upon a motion to quash the bill of indictment, on the 
ground that the Superior Court had no jurisdiction of the offence: 
It was held, that under the peculiar circumstances of the case the in- 
dictment must be quashed, 


This was an inpicTMENT for failure to Hst the poll for taxa- 
tion, tried before Watts, /., and a jury at pHing Terin, 1875, 
of Waxe Superior Court. 

The defendant moved the Court to agai the bill, on the 
ground that the Superior Court had no jurisdiction of the 
offence since the passage of Chapter 200, public laws of 
187475. The motion was overruled and the defendant ex- 
cepted. 

The defendant was required to answer over, and having 
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_ pleaded not guilty, the case was tried and the jury rendered a 
verdict of guilty. Thereupon the Court gave judgment 
against the defendant, from which judgment an appeal was 
prayed and granted. 


flowle and Battle d Son, for the defendant. 
Attorney General Hargrove and Haywood, for the State. 


Reapez, J. It is manifest that when the Legislature made 
the failure to list taxables a misdemeanor, it was intended to 
make the offence cognizable before a Justice of the Peace; but, 
by reason that the punishment was limited to “thirty days,” 
which might be more than “a month,” we were obliged to — 
hold that a Justice of the Peace could not take jurisdiction ; 
but that the Superior Court had jurisdiction. The cost and — 
inconvenience of this was soon seen to be a cruel hardship, 
and fell upon many thonsands of very poor persons. To 
remedy which the Act 18th March, 1875, ch. 200, was passed ; 
the title of which is, “An Act to divest the jurisdiction of 
the Superior Courts over misdemeanors in failing to list polls 
and property, and for other purposes.” 

It is plain that the purpose of this Aet was to change the 
jurisdiction from the Superior Courts to Justices of the Peace. 
And the Act proceeds to amend the former Acts by substitu- 
ting, “one month,” for “ thirty days.”. This Act was passed 
in March, 1875; and in the next month, April, this indict- 
ment was found in theSuperior Court. This was in violation 
of the purpose of the Act; and, therefore, we ought not to 
sustain the indictment unless we are forced by inflexible rules. 
‘todo so. Respect for the Legislature, and regard for the rights 
of the citizen, induce ue to direct the indictment to be quashed, 
if we can. 

The Constitution Art. 4, see. 33, gives to Justices of the 
Peace exclusive original jurisdiction “where the punishment | 
cannot exceed a fine of fifty dollars or imprisonment for one 
month.” But this is to be “under such regulations as the 
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_ General Assembly shall prescribe.’ The General Assembly 

has prescribed regulations : 3 

(1.) That the complaint must not be by collusion, and must 
be by the party injured. 

(2.) It must be made within sia months, and in writing, and 
under oath. © 

It has frequently been discussed, whether, when the Legis- 
lature fixes the punishment for any given offence within the 
limits of a fifty dollar fine or cne month imprisonment, it 
thereby becomes cognizable before a Justice to the caclusion 
of the Superior Court? And we have held that it didnot. If 
the punishment 2s so limited, and all the regulations are ob- 
served, and the Justice takes jurisdiction, then, doubtless, it is 
“exclusive.” Bat though the punishment be limited, yet if 
any of the regulations are neglected, or if the regulations do 
not cover the case; then the jurisdiction of the Superior 
Court, which is general, remains in order that offences may 
not go unpunished. But here, we have an offence, the pun- 
ishment of which is fixed within the Constitutional limits for 
a Justice of the Peace to inflict, and for the declared purpose 
of divesting the jurisdiction of the Superior Courts. Why 
then should the Superior Court take jurisdiction? It is true 
that the “regulations” for giving the Justice of the Peace 
jurisdiction had not been observed ; but then it cannot be said 
that proper regulations were wanting, or that they had been 
- neglected. The Act was ratified 18th March, and the indict- 
ment found 5th April. This was indecent haste, to say the 
least,, to assume jurisdiction which had been expressly “ di- 
vested.” | | 

It is however insisted for the State, that admitting that the 
act does “divest ” the jurisdietion of the Superior Court and 
invests the Justice of the Peace with jurisdiction, yet that is 
prospective, and cannot afiect the offence charged, which was 
committed befure the passage of the Act; that at the time this 
offence was committed the punishment was $50 fine or thirty 
days imprisonment, and that thirty days were more than “a 
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month,” (February,) and therefore, as decided in State v. Up 
church, a Justice had not jurisdiction. And so it is insisted 
that, notwithstanding the Act, a Justice has no jurisdiction of 
this offence, fur the Act, by amending the former Acts by 
substituting “a month ” for “thirty days” énereased the pun- 
ishment, which is e post facto, “one month,” January, for 
instance, being more than “thirty days.” So that this case 
stands to be punished under the act in force at the time it was 
committed. But that cannot be, because amending that act 
operated as a repeal, at least as to the particular matter 
amended, and so the defendant cannot be punished with im- 
prisonment under the old act at all, as is settled in State v. 
Nutt, Phil. R,, and State v. Cross, 4 Jones, 421. This is 
mentioned only to show that the defendant cannot be impris- 
oned under the old act, and not to show that he can be impris: 
oned under the new. It would seem that he cannot be im- — 
prisoned under either ; not under the old, because it has been 
repealed ; not under the new, because it increases the-punish— 
ment. Dwavis on Statutes. So that the only punishment 
that can be inflicted is a fine of $50, and as that is the same in 
the new and the old acts, and within the jurisdiction of a — 
Justice, there is no reason why he may not have jurisdiction. 
The third section of the act provides amnesty for all per- 
sons charged of like offences against whom indictments were 
“ pending ;” but this indictment was not pending at that time, 
and therefore the defendant is not embraced. In another case 
against this defendant at ths term, we have treated that matter 
more at large. | 
We do not say that if for any reason a Justice of the Peace 
does not take cognizance of the case, that the Superior Court 
may not, for offences ought not to go unpnnished, but under 
the peculiar circumstances of the case as now before us, we 
think the indictment ought to be quashed. . 
This will be certitied. 


| Per Cortam. Judgment accordingly. 
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APPENDIX. 


The following opinion of his Honor, Judge Scuenox, in the 
case of the State v. Eliwood, should have been published with 
that case, ante page 189, but was accidentally omitted : 

“ The counsel for the prisoner have so earnestly persisted in 
their motion fur a new trial and so confidently insisted that the 
Court erred in charging the jury that there was no evidence in 
this case to mitigate the killing of the deceased, that the Court 
out of respect to these gentlemen files the following opinion 
with the reasons on which it is founded. 

The Supreme Court has frequently intimated the great dif- 
ficulty which it had in “ marking out the boundary line” be- 
tween evidence which merely “ raises a conjecture of a fact,” 
“and evidence fit to go to a jury” to prove a fact, and if the 
Judge at Wisi Prius errs he has the consolation to know that 
he was dealing with a most subtle question, and the prisoner 
need not fear, because he has his right of appeal fully secured 
tohim. The question at issue was discussed with all Judge 
Gaston’s ability and accuracy in Sutton v. Wade, 2 Jones, and 
the rule laid down by him has been often cited and approved 
in the Supreme Court. It is this: “ Where the law does not 
presume the existence of a fact there must be proof direct or 
indirect before the jury can rightfully find it. It cannot be 
doubted that what raises a possibility or conjecture of a fact 
can never amount to legal evidence of it.” | 

In Matthews v. Matthews, 3 Jones 185, Judge Bartruz says: 
‘‘ The burden of proof was on the plaintiff and if his testimony 
raised a bare conjecture of the fact, then there was in effect no 

evidence of the fact.” To the same effect is therule laid down 
by Chief Justice Pearson in Haywood’s case, Phil. L. Rep. 
378. Hesays, “this evidence may have been ground for conjec- 
ture by possibility that the gun went off accidently, but standing 
alone it was certainly not evidence fit to be left to the jury, on. 
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which to find that such was the fact, as the onus of proof was 
on the prisoner.” And in Wéttkowski v. Wasson, 71 N.C. 
Rep. 456, Ropmay, J., in delivering the opinion of the Court 
says the evidence must be “such only as that from which a 
jury might reasonably infer the existence of the alleged fact,’’ 
and it does seem that this case, not only is sustained by these 
authorities, but the Court might have adopted the forcible 
language ot Judge Bynvm in his very learned dissenting opinion 
in the above case and charged “ That there was no evidence to 
establish accidental shooting of the deceased but on the con- 
trary it disproved this defence.” . 

Let us apply these rules to this case. The prisoner rests his 
defence on the “fact” that the shooting of the deceased was 
accidental or in sport. The killing with a deadly weapon 
having been admitted by the prisoner the onus of proving the 
accident is on the prisoner. See. Haywood’s case wt supra. 
He must offer proof direet or indirect of this fact, “ not testi- 
mony that wiil raise a bare conjecture” of an accident. 

Three circumstances were relied on by the defendant’s 
counsel in their argument to the jury as proving this fact : 

1. “That the prisoner and the deceased boarded at thesame 
house and were friendly, “that they seemed to be intimate,” 
and “that they had been seen to play together as young men.” 

2. That after the homicide the prisoner “‘ looked frightened ” 
aud after some time said, “I hate it, Lord have mercy on my 
soul.” | 

8. That the character of the pistol was such that it might 
have gone off accidently.” | 

The fact of the deceased and the prisoner being friends up 
to the morning of the homicide, is not a stronger case than: 
Hlaywood’s case where the prisoner had been drinking at the 
shop where the deceased lived the day before, and there was 
no evidence of quarrel or ill will between them. Nor is it 
stranger than Shzrley’s case, 64 N. C. Rep. 610, where the de- 
ceased was the wife of the prisoner. Yet the Supreme Court 
do not even mention this as a circumstance in these cases on 
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which they based their opinions. The same may be said in 
Leak’s vase, Phil. Law 450, where the deceased was an infant 
and poisoved by its nurse. 

In Haywood’s case the Chief Justice suggested, that if in 
connection with the relation “ of a favorite child” the prisoner 
would also prove that the lock of the gun was out of repair, and 
would go off by a jar or sudden motion, and that at the enstant 
it went off the prisoner made an exclamation of surprise or ex- 
hibited natural emotions of grief’ “it would form a chain of 
facts to go to the jury.” But how different is this case. The 
pistol was not out of repair, would not go off at half cock and 
the prisoner did not “at the instant exhibit emotions of grief 
or surprise.” He walked to and fro, looked at his victim and 
simply remarked, ‘I have killed this man.” He did not even 
claim it was accidental or that it was unexpected or in sport. 
His mouth was opened by the law. Yet he did not suggest 
the defence now urged by his counsel. 

In Haywood’s case, the gun would not stand at half cock, 
and the “prisoner soon after the homicide said he had killed 
the deceased, but he did not know the gun was loaded.” But 
in this case both these facts are wanting. How then can the 
judgment in this case be overruled and Haywooa’s case be 
sustained? But it was urged that the prisoner “ looked fright- 
ened.” Why alarmed with danger “unless he was conscions 
of guilt and feared its consequences?” That look imports 
danger, and danger does not fullow innocence. The look 
should have been one of grief, or sorrow, or pity.. Nor does 
the expression made atter pacing forty steps, and when time 
was given for reflection, improve the prisoner’s cage. “I hate 
it; Lord have mercy on my soul.” Why ery for mercy unless 
he was conscious of deserving punishment? It is the guilty, 
not the innocent, who sue for mercy. He did not excuse him- 
self by alleging accident or saying it was done in sport or even 
express commiseration or pity for his victim, but says, “ have 
mercy on me.” 

The third circumstance as. to the character of the pisto] 
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cannot avail, for it was a very common kind of pistol, nothing. 
peculiar in it. It was, as far as the evidence shows, in good — 
repair, and the discharge was made directly at the prisoner in 
the ordinary way. Nor was the circumstance relied on in 
Shirley's case, ut supra, present in this case, to wit: ‘ That 
the range of the ball indicated accident.” In this case the 
range was level, just as it would be if deliberately pointed at 
the deceased. 

To sustain express malice even, the case was strong and full. 
The expression, “It was you, damn yon; I’ll shoot you,” made 
an hour and athalf before and the simultaneous examination 
of the pistol, showed theintent. For the reasons above stated, 
the Court declines to grant a new trial. 

(Signed) D. SCHENCK, Judge, &c. 
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and satisfy all costs and damages which might be awarded to the 
plaintiff, ina certain action then pending, is well brought against such. 
defendant and his surety, although judgment had gone against the 


_ defendant in the original action, which judgment was claimed to have 
been satisfied. Robeson yv. Lewis and Devane, 107. 


Ze The demand necessary to support an action against the Commissioners 


3. 


-of a county for the recovery of a debt, must show that it was made 


upon the person authorized by law to pay, or if authorized to pay, 
that the plaintiff had placed himself in a situation te make the de- 
mand, by having had his claim previously audited. Jones v. Commis- 
stoners of Bladen, 182, 


The complaint in such action should aver that the plaintiff having had 
a claim audited and allowed by the Board of County Commissioners, 
presented it to the County Treasurer for payment, and that he de- 
clined to accept the same and make payment, of which the defen- 
dants had notice: otherwise, such complaint will be subject to demurrer, 
Ibid. 


See ExEcuTors, ADMINISTRATORS, &., 13. 
See STATUTE OF LIMITATIONS, 4. 


- AGENT, 


See DamaceEs, 3, 
See EVIDENCE, 18. 


AMENDMENT. 


1. 


Every Court has the power to amend its records, so as to make them 
speak the truth; but when a Court, after hearing evidence refuses to 
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amend its records, no appeal lies from such refusal. drmfield v. 
Brown, et. ai. : 


See SUPPLEMENTARY PROCEEDINGS, I. 


ARREST. 


1, 


A defendant, who has been brought into Court on criminal process, 
and discharged from arrest under the same on bail, is not privileged 
from being arrested on civil process immediately afterwards, during 
the sitting of the Court and_ before he leaves the peur room. Moare 
V. Green, 394. 


An order of arrest in a suit for libel, does not violate section 16, ot our 
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Bill of Rights, and is legal. Ibid. 
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BAILMENT. | | 
1. In cases of bailment, what is due care is a qnestion to be decided by 
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aa 


the Court. Whether the bailee has exercised such care is a question 


tobe decided by the jury. Therefore where A brought an action | 


against B tu recover the value ofa horse hired to B: Held, That it 
was not error for his Honor to charge the jury ‘‘that it was for the 
jury to say from the evidence whether the defendant had exercised 
that care which a prudent man would have used with his own prop- 
erty. Rowland v. Jones, 52. ; 


A received seven bales of cotton, which he promised to take care of 


for B. In an action by B against A to recover the value of the cotton: . 
It was heid, that A was a bailee, and was estopped from denying B’s 


title. Peeble’s Adin’r., ¥. Farrar, 342. 
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BANKRUPTCY. i | 
1. The Bankrupt law does not divest a lien; but as all the property of a. 


bankrupt, as well that subject to mortgages and liens as that which 
is unencumbered, passes to the assignee and is in custodia legis, sub- 
ject to priorities and liens, it follows that the Bankrupt Court is the 
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proper tribunal in which to administer the remedies for the enforce- 
ment of liens. Blum, Ea’r, v. Eilliy, 293. 


All claimants against the estate of a bankrupt are required to prove 
their debts, however evidenced. Ibid. 


BILLS, BONDS, &C. 


1, 


bS 


All bonds, bills, notes and bills of exchange, and liquidated and 
settled accounts bear interest from the time they become due, pro- 
vided such liquidated and settled accounts are signed by the debtor, 
unless it be especially expressed that interest is not to accrue until a 
time mentioned in the writings or securities. Therefore where A 
brought an action upon an order upon a County Treasurer, signed by 
the Chairman of the Board of County Commissioners: Held, that he 
was entitled to recover interest upon the amount of the order from 
the time of demand of payment. Yellowley v. Conun’rs of Pitt, 164. 


in an action upon abond ‘‘payable in gold or its equivalent in cur- 
rency,” the amount which the plaintiffis entitled fo recover must be 
measured by ascertaining its equivalent in currency. Dunn yv. Barnes, 

Adm’r,, 273. 

In an action against A, asa stockholder in the bank of C, to recover: 
the value of certain notes or bills issued by said bank, the charter of 
the same providing that in case of insolvency, or ultimate inability of: 
the bank to pay, the individual stockholders shall be liable to credi-. 
tors in sums double the amount of the stock by them respectively 

held: J¢ was held, that the creditors of the bank were joint obligors,. 
and that such action must be brought in the name of the plaintiff and 
all the other creditors, who will become parties to the action, and 
prove their debts, so as to entitle them to a part of thefund. Von: 
Giahn Vv. Harris, 323. 


If the endorser of a bill of exchange, with knowledge of the material 
facts which discharge him, promises to pay such bill, he is bound to. 
doso. Lilly v. Petteway et al., 358. 


See AcTION, lL. 

See Executors, ADMINISTRATORS, &C., 2. 
See EvIpEnce, 9. 

See STaTUTE OF LIMITATIONS, 2, 3, 5. 


BUILDING & LOAN ASSOCIATIONS. 


1. 


In a suit against a Building and Loan Association to cancel a certain: 
mortgage deed, made to secure the repayment of $1,366 advanced to. 
the plaintifis for the redemption of fifteen shares of stock therein, and 
in whieh an injunction is prayed, restraining the defendant from sell-. 
ing the land conveyed in said mortgage, and against any further pro-- 
ceedings thereunder: tis error for the presiding Judge to vacate an, 
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order obtained at the commencement of the suit restraining farther 
proceedings under said mortgage, and refusing to grant an injunction, 
when it appears from the admission of the defendant that the said 
mortgage covers too much, and is in violation of the Constitution and 
By-laws of the Association. Smith and wife v. Mechanics Building & 
Loan Association. 


CONFEDERATE MONEY. 


See Exrcurors, ADMINISTRATORS, &c., 6, 10. 
See GUARDIAN, 6. 


‘CONTEMPT. 


See PUBLIC ADMINISTRATORS, 1. 


CONTRACTS. 


i. 


A specific performance of a contract will not be decreed where it ap- 
pears that such performance is obviously impossible. Pack et 
Gaither, 95. 


Where B agreed to act as agent and settle the estate of the testator 
without letters of administration, and C agreed to suppors D, provided 


she would assign her life interest in the notes and money bequeathed 


in trust for her by the testator, to certain parties mentioned in the wil 
and in pursuance of this agreement D did assign her interest: Held 
that as to B, the consideration was unlawful, and as to C, it was too 
vague and indefinite to support the assignment; and that D was en- 
titled to an account of the notes and money from B, who after the 
agreement took out letters of administration. Pace v. Pace, Adm’r, 
119, 


The right to enforce the specific perfermance of a contract is vested 
exclusively in the Superior Court sitting in term. Keener v. Den, 132. 


When a party to a contract, by his own fault or wrong, prevents the 
other from fully performing his part of the contract, the party thus in 
fault cannot be permitted to take advantage of his own wrong, and 
screen himself from payment for what was done under the contract 
Buffkin v. Baird & Roper, 285. 

In such case the measure of damage is, that the plaintiff is entitled to 
recover for his labor and expense in endeavoring to perform his con 
tract, a8 upon a quantum merutt. T bid. 


- 


A contract between A and B, that A might tend so much of B’s land as 
he could cultivate with one horse during the year 1871; and that A 
was to pay B as rent, two bales of cotton out of the first picking—no 
part of the crop to belong to A until the rent was paid—constitutes 
A a cropper, and not a tenant ef B. Hayweod v. Rogers, 320. 
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Where A and B purchased of C certain personal property by parol con- 
tract, and A executed a paper writing promising to pay C upon cer- 
tain conditions therein contained, and the amount A had to pay was 
left blank and never inserted in said writing: Heid, that the said 
written contract was of no force on account of such blank; and that 
the Court below erred in ruling that C was put to his election, either 
to sue B upon his parol contract of purchase, or to sue A upon the 
written contract. Pepper v. Harris and Skaffer, 365. 


CONTRACTS. 


8. 


10, 


il. 


12, 


13. 


A, in consideration of the rent of a certain piece of land, verbally 
promised to pay B, the owner, two bales of cotton and to keep up the 
fences and the ditches cleaned out. Failing in this latter he was to 
pay as rent three bales of cotton; B, agreed to furnish certain 
advances to A, which with the rent was to be paid before A could take 
in possession any of the crop: Held, that such agreement made A a 
cropper and nota tenant of B. Neal v. Bellamy, 364. 


Held further, that the verbal promise of B, to O. & Co., that he would 
be responsible for the advances furnished A, to a certain extent, was 
sufficient, and it was not such as required that it should be in writing. 
Ibid. 

A and B rent from © all the turpentine boxes on a certain pieee of 
land from the Ist January, 1861, to the 1st January, 1865, the rent to 
be paid on the Ist June in each year. C died in March, 1863; in No- 
vember, 1861, A paid C $149, and in the same year paid taxes on the 
land for C, to the amount of $156.44. In an action by D, the execu- 
tor of C, against A and B to recover the rent due the testator: It wae 
held, that only one year’s rent was due the estate of C; and that A 
and B, having paid the $140 and the taxes after such rent was due, 
were entitled to have the same credited thereon. Rogers Ex’r. v. Me- 
Kensie and MeNatr. 


In an action to recover the value of certain wood sold by the plaintiff 
to the defendant, the wood at the time of the sale standing upon the 
land of the plaintiff, it was in evidence that the wood was sold by the 
cord: Held, that the plaintiff was entitled to recover, and that no mem- 
orandum of the contract in writing was necessary, because, when 
cul and corded, the woed became personal property. Greeny. N. CG 
R. R, Co., 524. | 

A promise to pay the debt of another is not binding on the party 
making the promise, ualess the same be in writing. Seott v. Bryan, 
§82. 


Where A and B entered into an agreement by the terms of which B 
was to buy a tract of land of C, on which was a mill seat and mill, 
and they were to build the mill anew, A was to do the work and B to 
furnish the material and money, and out of the profits they were to 
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pay for the land and reimburse B for his outlay, nd pay the plaintiff 
for his work, and afterwards they were to share the proffts or losses 


equally as partners, and in pursuance of the agreement the land was 
bought and the mill built, and became profitable, and B received the 
profits, reimbursed himself and paid for theland: Held, That A was 
entitled to an account as a partner, and that it was not necessary 
that the contract should be in writing.: Falkner v. Hunt, et. al., 571. 


See Brnis, Bonps, &c., 4. 


COUNTY COMMISSIONERS. 


1. 


Z. 


When the County Commissioners are the relators in a suit against a 
sheriff, the complaint should state the failure of the County Treasurer 
to bring the suit, as the reason of their doing so. Commissioners 
Bladen v. Clarke, 255. 


County Commissioners have no power to release a sheriff from his lia- 


bility to pay the county taxes. Being a corporation, they have no 
powers except such as are given by statute. Ibid. 


See Action, 1, 2, 3, 4. 
See Bins, Bonps, &c., 1 
See ManDaMUs, l. 

See Orricers, 2. 


CROPPER. 


‘See Contracts, 6, 8, 9. 


DAMAGES. 


Li 


‘An execution debtor is entitled to damages to the amount of all loss 
sustained by reason of the failure of a-sheriff to perform the duties 
which the law requires him to perform. Therefore where a sheriff, 
having an execution in his hands against A, sold a lot or parcel of 
land belonging to A, under execution, and failed to serve upon him 
the written notice required by law to be served upon the owner, be- 
fore the sale of Jand under execution: Held, that it was error to charge 
the jury that the plaintiff was only entitled tonominal damages, unless 
he proved that the property suld for less than it would have sold for 
if the notice had been given: Held further, that it was error to grant 
a new trial on the ground that the damages are excessive, when the 
evidence showed the actual amount of damage, and @ verdict was 
rendered accordingly. Winburnev. Bryan, 47. 


Consequential damage to be recoverable in an action of tort, must be 
the proximate consequence of the act complained of, and not the 
secondary result thereof: 

Hence, in an action by A against B, for wrongfully taking and con- 
verting his mule, A can recover the value of the mule at the time of 
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such conversion; but he cannot recover for the loss of a part of his 
crop, following the loss of the mule, as such loss is too remote and 
uncertain. Sledge v. Reid, 440. 


The measure of damages against a collecting agent, is the amount 
which he collected, or which he might have collected and did not, and 
the same is lost by his negligence. For simply failing to return an 
insolvent debt, the damage is nominal. Brumble v. Brown, Ex., 476. 
One may be entitled to compensation for the destruction of a house 
which was lawfully erected, buf there can be no vested right to pro- 
long a nuisance after if has been declared such. Therefore, where A 
had begun to erect a house in the town of G, and shortly afterwards 
an ordinance was passed by the proper authorities of the town declar- 
ing it a nuisance to erect buildings of a certain character in certain 
portions of the town, and the provisions of the ordinance included A’s 
house, in an action by A against B, the mayor of the town of G., to 
recover damages for preventing A from erecting the house: Held, 
that the defendant was not liable. Priwett v. Whitaker, et al, 554. 


See Acrions, I. 


See ContTRACTS, 5, 


See EvipENcE, 19. 


See Practice, Orvit Caszs, 5, 6. 


DEEDS. 


1. 


Where in a deed the land conveyed is described as follows: “‘ Beginning 
on the 5th corner of the last mentioned 300 acre survey,—running 
thence a direct line to the Ramsey ford, so, however, as to include the 
cleared part of Shingle island;” the 5th corner, Ramsey ford and 
Shingle island are established points, and a direct line from the 5th 
corner to Ramsey ford will not touch Shingle island: Held, that a 
direet line from the 5th corner to Shingle island, so as to include the 
cleared part thereof and thence to the ford, was the proper boundary 
of saidland. Log v. Long et af., 340. 


A and B conveyed certain land to C. D., by deed, containing the fol- 
lowing limitation: ‘‘to have and to bold all and singular the afore- 
said land and premises, and we do for ourselves, our heirs, executors 
and administrators, warrant and forever defend against the lawful 
claim or claims of all persons whatsoever, unto thesaid C. D., to him, 
his heirs and assigns forever.” ©. D. died, and the bargainors insti- 
tuted an action to recover the land, alleging that only a life estate 
passed under the deed: Held, that the deed conveyed the fee simple. 
Phillips and wife v. Thompson, etal., 548. 


DEMURRER, 


1. 


In an action against an administrator to recever upon a fornmter judg- 


ment against his intestate: IT WAS HELD, 


6416 


INDEX. 


(1.) That a demurrer to the answer of the defendant, on the ground 
that it did not state what disposition, if any, had been made of the 
real estate of the intestate, is insufficient, where it is not alleged in 
the complaint, and did not appear. that there was any real estate. 

(2.) A demurrer to an answer ‘‘ for that it does not state that the en- 
tire personal property of the mtestate bas been exhausted,” must be 
overruled, where it is alleged in the answer that ‘‘the Confederate 
money thus reeeived, was the only assets remaining in the hands of 
the defendant, and that the same is worthless.” 

(3.) That a demurrer upon the ground, ‘‘that the answer does not 
state by whom, nor to whom, nor in what amount refunding bonds 
were executed,’ must be overruled when the answer states, ‘ that re= 
funding bonds were taken from the next of kin according to law, with 
solyent sureties, amd filed in the Clerk’s office, and that these bonds 
had become insolvent by the results of the war.” 


(4.) That a demurrer, ‘‘ because the answer does not state at what time 


the defendant reeeived Confederate money for the property of his in- 
testate,” must be overruled, when the answer does state the date and 
terms of the sale, and that the money was paid when due. Lee v. 
Beaman, Adm’r., 410. | 


2. Where certain heirs are made defendants, who elaim no interest what- 


ever in the land sued for, and im the complaint no relief is prayed 
against them, it isa good ground of demurrer, and the suit as to them 
shouldgbe dismissed with costs. Walt, Gay et al v. Fasrley et al, 464. 


See Practice, Cryin Cases, 1, 10, 11, 19. 
See Statute OF LIMITATIONS, 6. 


EATING HOUSE. 


See INDICTMENF, §%. 


ELECTIONS. 


Es 


Cities and towns, lke counties and townships, are parts and parcels 
of the State, organized for the convenience of local self-government; - 
and the qualifications of voters are the same, to wit, citizenship, 
twenty-one years of age, twelve months residence in the State, and 
thirty days in the eity or town. VanBokkelen et al. v. Canaday et al., 198. 


The General Assembly cannot in any way change the qualifications of 
voters in State, county, township, city or town elections. Hence, so 
much of the act amending the charter of the city of Wilmington, rat- 
ified on the 3d day of February, 1875, as requires @ residence of 
ninety days instead of thirty, is unconstitutional and consequently 
void. Ibid. 


. Fhe 8th section of the act amending the charter of the city of Wil- 


mington, ratified the 3d day of February, providing for the registra- 
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tion of voters, directs that the different wards of the city should be 
divided into precincts; in this division a large portion of the third 
ward is not included in any precinct and cannot register or vote: 
Held, that the election had under said act, on the second Thursday of 
March, 1875, was therefore void. Ibid. 


So much of said act as requires a voter, when challenged, to prove by 
other persons of credibility, known to them, that the voter is of law- 
ful age, has resided twelve months in the lot, in the block and in the 
ward specified in the registration book, is a practical denial of the 
right to register and vote, and is void. Ibid. 


So much of said act as gives to each of the first and second wards, 
with 400 voters each, a representative of three aldermen, and to the 
third ward, with 2,800 votes, also a like representative of three alder- 
men, violates the fundamental principles of our Constitution, and is 
void. Lbed. 


ENTRY. 


I, 


Albemarle Sound being a navigable water, is not subject to entry; 
but every citizen of the State has the liberty and privilege of fishing 
therein. Skinner v. Hettrick, 53. 


ESTOPPEL. 


di 


One who has the title to a tract of land, who participates in actually 
misleading another and induces such other to purchase the land from 
one who has no title thereto, cannot afterwards assert bis title and 
defeat that of the purchaser. Sherrill v. Sherrtil et al., 8. 


See BaILMENT, 2. 


EVIDENCE. 


1. 


Where A and B are jointly indicted for larceny, the declarations of B 
are competent evidence against himself; and the fact that these de 
clarations tend to convict A does not affect their admissibility. State 
v. Brite, 26. 


The declarations of a supposed partner are not admissible against the 
other if made in his absence, unless the partnership is first estab- 
lished aliunde. Henry v. Willard, 35. 


* 


The fact of partnersnip can only be established by evidence foreign 
to, and disconnected from the declarations of the allezed partner. 
J bid. 


Upon an indictment for larceny, where the evidence is circumstantial, 
the acts, declarations and opportunities of the prisoner are competent 
evidence. But the acts and opportunities of a third party are not 
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competent in such case, unless made so by other direct evidence con- 
necting such third party with the transaction. State v. Bishop, 44. 


- In an action against an administrator, the testimony of a witness is 


not admissible to prove a transaction between the witness and the de- 
fendant’s intestate, whereby certain bonds, the subject of this action, 
were assigned to the witness who assigned them to the plaintiff; 
although upon the cross-examination a question, explanatory of a 
statement made in his examination in chief, relative to such transac- 
tion, had been asked the witness, and he had answered it.’ Jackson v. 
Evans, 128. 


Where A signed a guardian bond as surety, and at the time of sign- 
ing the same the name of B appeared in the boy of the bond also as 
surety, though he had not signed the bond, and never did: Held, in 
an action against A as surety by the ward, evidence was not admis- 
sible to show that A was induced to sign the bond as surety by the 
statement of C, the guardian, that the said B would also sign as 
surety. Barnes v. Lewis, 138. 


Upon an indictment for murder, it was in evidence that witness heard 
the deceased say to the prisoner, ‘‘ Don’t you follow me,” and deceased 
then started down the road, and the prisoner replied, ‘‘ Damn you, — 
I will follow you,” and picking up a stick started in the direction of 
the deceased. The witness did not look any farther, but very soon 
after heard a blow, and looking in the direction of the sound saw the 
deceased staggering backward. A fence rail was leaning one end 
against the breast of the deceased, the other on the ground, and as 


' he fell on his back the rail fell across his breast. Deceased was at the 


time two or three yards fram the fenee, which was built of rails: 
Held, that it was error to charge the jury that there was no evidence 
of a fight. State v. Gladden, 150. 


Upon the trial of a eriminal action for stealing certain cattle, charged 
in one ceunt to be the property of A, and in another: count to be the 
property of some person to the jurors unknown, evidence that A 
about the time lost a number of cattle, will not justify a verdict that 
the defendant stole certain cattle, the preperty of some person to the 


Jurors unknown. State v. Rawleton, 180. 


It ts error to permit the testimony of a witness, as to what a deceased 
witness swore on a former trial, to go to the jury, unless the witness 
can state the whole of the evidence given in at the time by such de+:. 
ceased witness. The reception of such fragmentary testimony entitles 
the party excepting to it to a new trial. Bul v. Carver, 264. 


A, placed in the hands of B, a sheriff and the defendant, a note on 
C for collection, which note he afterwards, and while it was in B's 
hands, assigned, for a valuable consideration, to the plaintiffs, D and 
E. In an action by the assignees, Dand EK, against B, to recover the 


11. 


13. 


13. 
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amount collected from C, on the note payable to A: Jt was held, that 
the evidence of B, offered to prove that when he took the note on C 
to collect, A was indebted to one F, deceased, upon whose estate B 
was administrator, and that it was the uncerstanding. that the prc- 
ceeds of the collection from C, was to be applied to the payment of 
A’s indebtedness to F, B’s intestate, was admissible, and that its ree 
jection by his Honor upon the trial in the Court below, entitled B, the 
defendant, to a new trial. Wilts and Robeson v. White, 484. 


Upon an indictment for burglary, the confessions of the prisoner 
voluntarily made, are competent evidence, even if made without the 
consent of counsel; but if the counsel, without objection, allow the 
State to introduce a part of a conversation in evidence, he has no 
right to exclude either a part, or the whole of such conversation after- 
wards. State v. McDonald, 346. 


Where upon an indictment for burglary, it was in evidence that the 
prosecutor discovered in the morning between daylight and sunrise, 
that his house had been broken into; and the house was situated ona 
public street in the town of F, and a box and chair had been so 
arranged as to form steps, which enalled the party breaking to reach 
the window, &c.: Helé. that there was evidence, from which, the 
jury might infer that the breaking and entry was done in the night 
time. Ibid. 


Where in an action upon a bill of exchange, it was in evidence that 
the defendant, the payee, had written a letter to the plaintiff and 
bolder of the biil, in which hesaid: ‘I have seen M, of the firin of 
P&M, the drawer of the bill, who says, that in a week or two the 
note you write me about, will be attended to; if not, please write 
me—do not bring suit; if they do not attend to it, I will make all 
satisfactory to you:” Hed, that the letter contained no evidence that 
the defendant knew that this bill of exchange had not been presented 
at the time of writing the letter, and that therefore he was entitled to 
his discharge. Lilly v. Petieway, et. al., 358. 


In an action brought against A to recover the value of a horse sold 
by the plaintiff to B, the son of A, it was in evidence that the plain- 
tiff had sold the horse to B, who lived upon and cultivated a portion 
of the defendant’s Jand, and that on one occasion defendant was seen 
riding with Bin a buggy drawn by the horse sold by the plaintiff to 
B. There wasno evidence as to B being under full age, nor connect- 
ing A with the transaction. Upon a demurrer to the evidence: Jt 
ws held, that plaintiff was not entitled torecover. Gregory, Galloway 
§ Coa, Vv. Herring, 518. | 
To prove a disputed fact, the best evidence of which the nature of 


the case admits must be produced. The best evidence of a judgment 
is the record of the same, or a transcript thereof. Seoti v. Bryan, 582. 
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It is not error in the Court below to reject evidence where it does not 
appear that the evidence offered is material to the point in issue. 
Murphy v. Ray, ad. de bonis non, 561. 


Where an #xecutor, Administrator, next of kin, &c.. is examined as 
a witness in his own behalf concerning transactions with the de- 
ceased, the evidence of any person (the plaintiff) not otherwise rer- 
dered incompetent, is admissible to contradict or explain the evidence 
of such Administrator, &c. Ibid. 


The fact that a witness was at one time the agent of a party deceased 
does not render his evidence incompetent, a*ter the agency had ceased 
to exist. Ibid. 
Where in an action against a railroad company to recover damages 
sustained by the plaintiff by reason of the failure of the defendant to 
keep its track in repair, it was in evidence that the cars of the de- 
fendant ran off the track between A and B, which points were twenty- 
tive miles apart: Held, that evidence was admissible to show that 
the witness had passed over the same road two days before the plain- 
tiff received the injury, and that at some point on the road witness 
had felt a severe jar, and that on the day the cars ran eff witness was 
in the cars and predicted that at a point ahead the passengers would 
feel a severe jar, and that the prediction was verified, although the 
point at which the jar occurred was not shown to be the point at 
which the cars ran off. Hedgesv. Wid W. R. R. Co. 


See GUARDIAN, 7. 
See Trusts, 3. 
See WirnEss, 1, 2. 


EXECUTION. 


1. 


The purchaser at an execution sale, cannot be held liable for any de- 
vice of the defendant in the execution, of which he was innocent and 
ignorant. Thorpe Vv. Beavans et al., 241. 


An execution issuing from the Supreme Court, upon a judgment ob- 
tained therein, to a county in which the defendant has land, is a lien 
upon the land from Its teste. Rhyne v. McKee, 259. 


See DamMaGEs, 1. 
See Frau, 2, 3, 4. 


EXECUTORS, ADMINISTRATORS, &c. 
1. An absolute judgment against an administrator ascertains the debt 


2. 


only, and has no effect in fixing the defendant with assets, or in dis- 
turbing the order of administration. Dunn v. Barnes, Adm’r, 273. 

A co-surety, who pays the bond debt for which the other surety is 
equally bound, shall be deemed a bond creditor, in the administration 
of the estate of the deceased co-surety. Howell v. Reams, Adm’r, 391. 


st 
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When a plaintiff, a co-surety, discharges the bond debt, fer the pay- 
ment of which the defendant’s intestate was equally bound, he be- 
comes a bond creditor as to the assets of the intestate; and when 
pending an action for contribution, the administrator paid off the 
bonds voluntarily, of equal dignity with said surety debt, having pre- 
viously paid an open account, he committed a devastavit to the extent 
of the plaintiff’s claim for contribution, such claim being for a sum 
smaller than the bonds so preferred and the open account. Ibid. 


Where an administrator sold slaves belonging to the estate of his in- 
testate, upon the petition of the next of kin, in November, 1864, upon 
time, but allowed the parchasers the privilege of paying cash for the 
same, in bank bills at the sale; and the next of kin purchased the 
slaves so sold, and gave their notes w.th security for the purchase 
money, except one, who paid the amount of his bid in bank bills, 
which the administrator deposited in bank, and refused to pay over 
to the next of kin, because of a dispute as to who was entitled thereto; 
pending the decision of which dispute, the said bills became worthless, 
and the makers of the notes, given forthe purchase of the slaves, 
also became insolvent from the results of the war: It was held, that the 
administrator was guilty of no laches, in selling the slaves as he did, 
and was not Hable to account for their value, Williams, Adm’r, v. 
Williams, et al., 413. 


An administratcr, whose wife was the only heir and next of kin of the 
intestate, took into possession in October, 1861, ajl the property o 

the intestate, and used it as his own, including a number of slaves, 
employed by the administrator in cultivating his land; which proper- 
ty was more than sufficient to pay the debts of the intestate, and some 
of which the administrator sold and paid off before 1863, a large amount 
of the intestate’s indebtedness including debts of simple contract, and 
before notice of two of the debtx sued on; and who administered the 
same bora fides: Held, that as the debts the administrator had notice 
of, were small in comparison with the estate, he might reasonably ex- 
pected te have paid them from the income of the estate of the intes- 
tate, without making the sacrifice which would have resulted from a 
sale of the slaves after 1861, and that the administrator was not, un- 
der the circumstances, liable for the value of the slaves. Whitley, 
Guard’n, V. Alexander, et al., 444. 


Nor was the administrator, under such circumstances, liable for the 
value of three mules taken by the Confederate authorities, one of 
which was paid for with Confederate money, which, the administrator 
being unable to use, he invested in Confederate bonds and lost. vid. 


An administrator, who finds a raw commodity on hand, (tobacco for 
instance, ) may lawfully, without a fraudulent intent, put it in a condi- 
tion in which it is usual to sell it, or in which, under the circum- 
stances, it can be best sold. And the administrator was justified, on 
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account of the perishable nature of the tobacco, in se.ling it for Con- 
federate money, the then only currency. Ibid. 


Where the administrator rightfully and Jona fide receives Confederate 
money, in the administration of his intestate’s estate, which cannot be 
used in the payment of debts, and the money not being by him in any 
manner converted, he ought not to be charged with the value thereof. 
Ibid. 

Where an administrator had certain railroad stock belonging to his 
intestate, assigned to himself personally and for his own benefit: 
Held, to be a conversion of such stock, for which the administrator 
was responsible, ddd. . 


When an administrator has paid debts of lower, before those of 
higher dignity, the estate being at the time solvent, or when any 
creditor has refused to receive payment in Confederate money, which 
was afterwards used in payment of the debts of the estate, or become 
worthless without the fault of the administrator: Aeld, that such 
payment should be allowed to the administrator in all suits, &¢., 
without regard to the dignity of the debts thus paid, as compared | 
with those sued for. bid. 


If an intestate owe simple contract debts which are due, and heis — 
also indebted by a contingent security, such as a bond to save harm- 
less, or other bond, under which it depends upon a contingency 
whether any debt will ever arise, and no breach of the condition has 
taken place, the administrator may pay the simple contract debt. 
Ibid. 


A judgment guando amounts to an admission that the administrator 
had no assets at its date; and an order of reference subsequently 
made, should confine the account to the assets received by the admin- 
istrator since the date of the judgment. bid. 


In a suit by purchasers at an execution sale, against the heirs of the 
judgment debtor, to recover certain land sold, but claimed by such 
heirs, it is not necessary to make the administrator of the judgment 
debtor a party defendant. A judgment against the administrator, 
does not fix him with assets. but only ascertains the amount of the 
debt. Wall, Gay et. al., v. Fairley et al., 464. 


In stating an account between an executor and the surviving part- 
ner of the testator, 7¢ 7s mot error to charge the surviving partner with 
the value of a note, due the testator of the plaintiff individually, if 
such note arose from, or grew out of the business of the co-partner- 
ship. Royster, Ex’r, v. Johnson, 474. 


See Contracts, 10. 
See DEMURRER, l. 


See EvipEencE, 4, 17. 
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FISHING. 
1. 


# 


While the owzer of a beach has the right of drawing his seine to that 
beach, in exclusion of others, yet he cannot acquire the sole right of 
fishing in a certain portion of the waters of the Sound, independently 
of all others. Skinner v. Hettrick, 53. | 


To constitute a several fishery, there must be a right of soil; which no 
person has in Albemarle Sound. At common law, there could not be 
a several fishery in a navigable stream. bid. 


The regulation of the right of fishing in navigable streams is @ proper 
subject of legislation, and has been treated as such in this State by 
acts establishing ‘lay days” and the like. Ibid. 


See Entry, l. 


FRAUD. 
1 


oH 


Where A, a feme sole, engaged to be married to B, on the day before 
the marriage conveyed to C, without a valuable consideration, a lot, 
the only property she owned, without the knowledge or consent of 
B, ber intended husband: Jt was held, that such conveyance was a 
fraud upon the marital rights of the husband, and therefore void. 
Baker v. Jordan et al., 145. 


When a relation of the defendant in an execution purchases property 
and then conveys it to the defendant, it raises a suspicion which, 
with other circumstances, should go to the jury to be weighed by 
them in determining the question of fraud. Thorpe v. Beavans, 
et al., 241. 


The purchaser of property at an execution sale has the right to buy 
up the debts of the execution creditors, and thus obtain a certain 
amount of control over the sale; and to the amount of the execution 
debts bought, such purchaser has a right to have them credited on 
his bid, in lieu of paying the whole of it in cash. Jbid. 


A purchaser at an execution sale may lawfully buy the property of 
the insolvent debtor, with the intent of aftewards giving the whole or 
a part thereof to such debtor or his family. Ibid. 


The purchaser of certain land at an execution sale, which the judg- 
ment debter had procured to be purchased with his own money, and 
conveyed without consideration to two of his children, can follow the 
fand of such voluntary (and in law, fraudulent) donees. Wall. Gay 
et al. V. Fairley et al., 464. 

See EXECUTION, 1. 

See GUARDIAN, 4. 


See Trusts, 3. 


654 


INDEX. 


GUARDIAN. 


1. 


A guardian is responsible not only for what he receives, but for all he 
might have received by the exercise of ordinary diligence artd the 
highest degree of good faith. Armfield v. Brown ef al., 81. 


Where, in 1864, A hired of B, a guardian, certain slaves, the property 
of his wards, upon condition that the price of the hire should be 
secured by note, payable twelve months after date, in whatever might 
be the currency of the country at the time the note was collected, 
stipulating however that Confederate money would not be received; 
it was further agreed that A should execute her note for the hire, pay- 
ableto the guardian, and which when due was to be credited on a 
bond held by A against B; when A’s note became due she refused to 
credit her bond with it, as agreed, and collected from B the whole 
amount of his bond due her: Held, that A became liable for the 
whole amount of her note to the guardian B, and upon his delivering 
the same to one of his wards, she then became liable to the ward; 
and that her administrator was entitled to credit for the full amount 
of the bond which he had paid tothe ward. Simith v. Lawrence, 98. 


Where A was appointed guardian of B by a County Court, of which 
at the time of his appointment he was an acting Justice: Held, that 
the fact that he was so acting did not render nugatory his appoint- 
ment, so as to discharge C, a surety on the guardian bond, from lia- 
bility to the ward. Barnes v. Lewts, 138. 

T, aguardian, held a note against M for $6,000. In payment of this 
note, M conveyed to T 1.300 acres of land, and the note was credited 
with $6,000, the full value of the land, T afterwards conveyed 700 
acres of the land to a trustee for the use and benefit of the children 
of the said M; and in an action brought by the said wards of T, to 
recover the 700 acres so conveyed in trust and without consideration: 
It was held, that as the land was conveyed to T in payment of the 


_ note belonging to his wards, his deed to the trustee in trust for M’s 


children was fraudulent, and that the wards of T were entitled to re- 
cover the land. Rowland et al. v. Thompson, 419. 


A Court of Equity, as the guardian of infants, not only has the power, 
but should, in the exercise ofits discretion, authorize and confirm a 
private sale of the land of infants: Therefore, where T, a guardian, 
in accordance with the order of the Court, exposed to sale at public 
outery the land of his wards, and there was no sale for want of a bid 
at a fair price, and the same land was subsequently sold privately, 


- upon terms approved by the Court. Jt was held: 


(1.) That G, the purchaser at such private sale, acquired a good title 
to the land. 

(2.) That where the notes given for the purchase of the land were 
paid in Confederate money, in April, 1863, the purchaser was only 


Or 
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entitled to credit as against the wards, for the value of the Confed- 
erate currency. 

(3.) That the sale will not be set aside, and a trust declared in favor 
of the wards, subject to a lien in favor of the defendant for the repay- 
ment of the purchase money actually paid. Rowland et al. v. Thomp- 
son and Godwin, 504. 


A payment by a debtor, in Confederate money in April, 1863, of notes 
due a guardian, one and two years before the notes fell due, can be 
considered only a payment of the value of the Confederate money at 
the time of payment; as against the wards, the real creditors: Row- 
land et al v. Thompson and Godwin, 504. 


in an action against a guardian and the sureties upon his guardian 
bond, it was in evidence: that the ward, the feme plaintiff, having 
married, her husband demanded of the guardian a settlement of his 
account as guardian. Afterwards, in a conversation concerning the 


- game, the guardian stated to the male plaintifl, that the feme plaintiff, 


his ward, was largely indebted to him, at the time showing to the 
male plaintiff the book in which his guardian account was kept, and 
representing that the account therein was correct. The guardian then 
proposed to the male plaintiff that if he and his wife, the ward, would 
give him a receipt in full of all demands against him as guardian, he 
would give the plaintiffs a receipt for the alleged balance due. The 
proposition was accepted and the respective receipts given, the plair- 
tiff never having examined the account. Subsequently the plaintiffs 
discovered that the guardian had credited himself in the account with 
large sums paid in Confederate money, making no deduction on ac- 
count of the depreciation of the same: Hedd, that the plaintifis were 
entitled toan account. Cotton and wife v. Fenner et ai., 566. 


See EVIDENCE, 6. 


HABEAS CORPUS. 


1. One who has been convicted of murder, and is under sentence of 
death, is a competent witness; and the Solicitor for the State is en- 
titled to a habeas corpus to bring such condemned prisoner into Court, 
for the purpose of testifying before the grand jury. Harris, Ex 
parte, 65. 

HOMESTEAD, 

1. The Constitution provides that ‘‘no property shall be exempt from 


sale for taxes or for the payment of obligations contracted for the 
payment of said premises:” Therefore, where A sold and conveyed to 
B a tract of land, taking in payment therefor notes of © payable to 
B, and by him endorsed to A: Held, that this was an obligation 
within the meaning of the provisions of the Constitution, and as 
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against a judgment obtained upon the notes, B was not entitlee toa 
homestead. Wahttaker v. Elliott, 186. 


SETTLE, J., dissenting 


INDICTMENT. 
1, Although the offence of receiving stolen goods is declared to bea 


or 


9. 


11. 


misdemeanor by sec. 55, chap. 32, Bat. Rev., the effect of secs. 25 
and 29 of the same chapter is to authorize the Court to punish the 
oftence in the same manner as larceny is punished; that is, by con- 
finement in the State’s prison or county jail for not less than four 
months nor more than ten years. State v. Brite, 26. 


In an indictment for larceny a, third person may be described by any 
particulars which furnish sufficient identification, and initials are a 
sufficient designation of the christian name. did. 


A general verdict of guilty upon an indictment of two eounte=-one 
for stealing and the other for receiving stolen goods of a value less 
than five dollars is correct, notwithstanding the act of 187475, chap. 
62. Statev. Batley and Kennedy, 70. 

Upon an indictment for ‘‘highway robbery,” it is not necessary to 
prove both violence and putting in tar either is sufficient. State v. 
Burke, 81. 

Such indictment charging the robbery to have been committed ‘‘in the 
public highway,” is sufficient, without specifying to what points the 
highway led. J did. 

It is not necessary to charge in such indictment the kind and valtue of 
the property taken; because force or fear is the main element of the 
offence. J bid. 

All persons who counsel, aid, abet or advise a larceny, are equally guilty 

with those who actually committhe offence. State v. Gaston, 93. 

Breaking and entering a store-house, With an intent to steal the goods, 

&c,, therein, is not a criminal offence at common law; and there is no 
statute in this State making such actacrime. State v. Dozier, 117. 

Upon a trial of an indictment for murder, when there is not one single 

circumstance in the immediate transaction to justify, excuse or mitigate 

the homicide, the Judge presiding committed no error in telling the jury 

that malice was implied, and that the offence was murder, State v. Zll- 

wood, 189. 

The Jessee of a stallin a market house, who furnishes meals to the 
public, does not keep an ‘‘Eating House ” within the meaning of the 
Revenue Act of 1872-73, which requires that such persons should 
take out a license, and pay a license tax. State v. Hall, 252. 


The Act of the 18th March, 1865, chap. 200, of the laws of 187475, 
divesting the Superior Courts of jurisdiction of the offence of failing 
to list the poll for taxation, is. an Act of Amnesty, and applies as well 
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13. 


14, 


15. 


to acts committed before, as to those committed after its passage; 
and an indictment for such offence, found before the passage of the 
Act, will be dismissed, upon the payment of said tax and costs. 
State v. Buck, 266. 


An indictment under the act of 1868, Bat. Rev., chap. 32, sec. 95, for 
killing and abusing a cattle beast, the property-of, &c., in an inclosure 
not surrounded by a lawful fence, is defective, for the reason that it 
does pot charge the act to have been done ‘‘ unlawfully and wilfally,” 
or words of equivalent meaning. State v. Simpson, 269. 


When an offence is made of a higher nature by statute than it was at 
common law, the indictment must conclude against the statute; but 
if the punishment is less, or the same, it need not so conclude: State 
v. McDonald, 346. 


An indictment ander the Act 1874-75, chap. 149; against the Rieh- 
mond & Danville Railroad Company, (changing the gauge of rail- 
roads,) cannot be sustained, because that act impairs the obligation 
of the contract between the State and the defendant Railroad Com- 
pany, as assignee of the North Carolina Railroad Company. State v. 
R&D. R. BR. Co., e al., 527. 


Bynum, J., dissenting. 


B was indicted for failing to list his poll for taxation. The bill of in- 
dictment was found by the grand jury subsequent to the ratification 
of the act of the 18th of March, 1875, chap. 200, Public Laws 187475; 
upon a motion to quash the bill of indictment on the ground that the 
Superior Court had no jurisdiction of the offence: I¢ was held, that 
under the peculiar circumstances of the case, the indictment must be. 
quashed. State v. Buck, 630. 


INJUNCTION. 


1. 


A party who purchases land must in general look to his vendor alone 
for a title; and in the absence of a warranty and of fraud, the doc-. 
trine of caveat emptor applies between the vendor and vendee. There- 


fore, where A, a corporation, purchased from B, land sold under a 


mortgage, and on the same day mortgaged the land to C: Held, that 
the fact that D-claimed title to the land, and had brought an action 
to assert that title, was not sufficient ground for an injunction against 
C, restraining the sale of the land under his mortgage, although A, at 
the time of purchasing the land, was ignorant of the claim. The N. 
CG. Gold Amalgamating Co. v. The N. C. Ore Dressing Co., 468. 


See Bur~pinc & Loan Associations, 1. 
See Pracricge, Civit Oases, 2, 5, 9. 
See MoRTGAGE, 1. 

See TRADE MARK, 2. 
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LIBEL. 


See Arrest, 1, 2. 


MANDAMUS. 
1. When in the Act establishing a new county, providing for the appoint- 


ment of Commissioners to adjust the amount of the public debt owing 
by the county from which the new one is formed between the two, 
and assign to the new county its proper proportion of the stock, &e., 
owned by the old, # is enacted, ‘*That shouid the Commissioners of 
Craven (the old county) neglect or refuse to turn over to the Commis- 
sioners of Pamlico (the new county) their portion of the stocks in, 
&c., within one year after the demand for such settlement has been 
inade by the Commissioners of Pamlico county, then the Commis- 
sioners of said Pamlico county, and the citizens thereof, shall not be 
held bound to Craven county, for any part of said debt, contracted as 
subscription, &c.; and on the 8d of February, 1873, the Commis- 
sioners of Pamlico demanded such settlement and transfer, which 
was not complied with by Craven county until the 3d February, 1874: 
Held, that the Act, containing the foregoing provisions did not intend 
to make the precise time of the essence of the obligation, and that 
Craven county therefore had a right to recover the amount ascér- 
tained and agreed upon, and is entitled to a mandamus, if the same is 
not paid within a reasonable time. Commissioners of Craven v. Com- 
missioners of Pamlico, 208. 


MORTGAGES. 


1. 


In an action by the plaintiffs, mortgagors, to restrain the defendants 
from selling the mortgaged premises, and in which the following facts 
were found by the Court: that the interest, secured to be paid by the 
mortgage, was usurious, and the contract, on that account, was void 
as to all interest, leaving only the principal money due and payable 
thereon; and that upon the payment by the plaintiffs of such prin- 
cipal, at the time contracted for, they were entitled to a re-conveyance 
of the mortgaged premises: and it being further found as a faet by 
the Court that the plaintiffs had made several payments on said prin- 
cipal: It was held, that his Honor committed no error in the Court 
below in ordering an account to be taken to ascertain the amount of 
the payments made by the plaintifis; and that the plaintiffs, upon a 
yiven time, should pay one-third of the amount reported to be due on 
the debt owing the defendants, upon which payment the injunction 
before granted should be continued; and in case of the failure of the 
plaintiffs to pay the said one-third at the time appointed, the injune- - 
rtion should be dissolved, and the defendants have liberty to sell the 
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mortgage premises, should they so elect to do.. Chavasse and Jones v. 
Jones, et al., 492. 


See BANKRUPTCY, lL. 
See Bur~pine anp Loan Assoctarions, 1, 
See INJUNCTION, 1; SurReEry, 2. 


OFFICERS. 


1, 


A Clerk who held over from the day of a general election, to wit, the 
first Thursday in August, until the first Monday in the ensuing Sep- 
tember, when his suecessor was installed, was at least Clerk de facto ; 


and his acts cannot be collaterally impeached, and are valid as be- 


tween third parties. Threadgill vy. C. C. BR. R. Co., 178. 


The County Treasurer is the officer whose duty it is to receive pay- 
ment of the county taxes from the Sheriff, and it is also his duty to 
bring suit on failure of the Sheriff to account. If the County Treas- 
urer fails to bring suit, the County Commissioners are required to do 
so. Commrs of Bladen v. Clark, 255. 


A. Sheriff or Tax Collector is an insurer of the safety of all money 
officially received by him against loss by any means whatever, inclu- 
ding such losses as arise from the act of God or the public enemy. 
Ibid. 

Chap. 106, Sec. 3, Battle’s Kevisal, requiring a Sheriff elect who has 
theretofore been Sheriff, to produce his tax receipts from the proper 
oflicer, before again being inducted into the office, imposes no addi- 
tional qualification upon the eligibility to office of such Sheriff elect, 
other than those required by the Constitution, Article VI, Section 1, 
but only prescribes an assurance for the faithful discharge of the 
duties of the office. The General Assembly has authority to prescribe 
such assurances as the general welfare demands, and therefore the 
act is not unconstitutional. Zee v. Dunn, 595. 


Where A was appointed Clerk of the Superior Court for the county of 
E, by the de facto Judge presiding in that judicial district; in an ac- 
tion brought against A to oust him from the office, by the appointee 
of une who had been declared Judge de jure: Held, that the ap- 
pointment of A was valid, and the appointee of the Judge de jure was 


not entitled to the office. 
Pearson, 0. J., and Ropman, J., dissenting. Norfieet v. Staton, 546. 


See County COMMISSIONERS, 1, 2. 


* See DamacEs, 1. 


OUSTER. 


See SratuTe or Limitations, 1. 
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PARTITION. 


1. 


The special proceedings prescribed’ in chap. 84, Battle’s Revisal, for 
obtaining partition of land between tenants in common, or the sale 
thereof, when actual partition is impracticable, do not apply toa 
case where tenants in common have by contract agreed upon terms 
as tothe manner and extent of the partition sought to. be made. 
Keener ¥. Den, 132. 


Where partition had been made of land between the heirs at law who 
were entitled thereto by descent, and a part of the heirs had sold their 
shares and the creditors of the ancestor had instituted proceedings to 
subject the land to the payment of his debts, it having been decided 
that the plaintiffs had a right to subject the whole of the land to the 
payment of their debts: J¢ was held, that the defendants who had 
not sold their land were not entitled to pay their rateable portions of 
the debt and retain their land discharged therefrom: Held further, 
that they were not entitled to have their land valued by commissioners 
to be appointed by the Court and to account for the value thereof, 

instead of having the land sold in the usual way: Held further, that 
an heir who has sold his land for more than his rateable share of the 
debt was not entitled to be discharged from liability upon payment of 
such rateable share. Hinton v. Whitehurst, 157. 


See Practice, CrviL CasEs, 8. 
See WIttzs, 1, 4. 


PARTNERS AND PARTNERSHIPS. 


1. 


2. 


3. 


If an incoming partner agrees with his co-partners, that the debts of 
the old firm shall be taken by the new, this, although binding between 
the partners, is, as regards strangers, res inter alios acta, and does not 
confer upon them any right to fix the old debts on the new partners. 
Morehead V. Wriston, 398. 


In order to render an incoming partner liable to creditors of the old 
firm, there must be some agreement to that effect entered into between 
such incoming partner and the ereditors, and founded on some suffi- 
cient consideration. Ibid. 

Under the law of. this State, a surviving partner is entitled to reason- 
able compensation for his services in settling up the partnership 
business. Royster, Ex’r, V. Johnson, 474. 


See Contract, 13. 
See EvIpENCE, 2, 8. 
See ExecuTors, ADMINISTRATORS, &c., 14. 


PLEADING. 


1, 


In an action for an account and settlement, where the defendant relies 
upon the plea of a former account and settlement, the answer must 
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allege and set forth an account stated between the parties, and that. 
the account, as settled, is just and true. Morton v. Lea, 21. 

See PRAcTICE IN Civin Cases, 1, 11, 16, 19. 

See Practice, CRIMINAL Cass, 2. 

See Stature or Limirations, 6. 


PRACTICE, CIVIL CASES. 


1. 


An action brought as follows; ‘T. L. Hargrove, Attorney General of 
North Carolina, in the name of the people of the said State, and upon 
the relation of N. N. Tuck v.,” &c., is well brought, and no advantage 
can be taken of iton demurrer. Tuck v. Hunt, 24. 


It is error to grant an injunction without requiring the plaintiff to give 
the bond required by C. C. P., sec. 192. Miller vy, Parker, 58. 


Objection, for irregularity in the service of original process should be 
made in the first instance: Therefore, it is error for the Court to set 
aside proceedings against a defendant, who had appeared and ‘over. 
looked such irregularity for two or three terms. Middleton v. Duffy 
and wife, 72. 


Where the parties to an action have mutually agreed te a reference, 
they cannot after an adverse decision, as a matter of right, claim a 
trial of the issues arising in the cause, by a jury. Armfield v. Brown, — 
etal., 81. 


It is error for a Court to grant an injunction in a case where the party 
applying therefor has an adequate remedy by an action for damages, 
Jordan ¥. Lanier, 90. 


Where a jury, by the consent of the parties to the action, brought in 
their verdict in the absence of the presiding Judge, and found all the 
issues in favor of the plaintiff, but failed to assess damages as they 
had been instructed to do, in case they should so find, and the verdict 
was received and recorded by the Clerk; and the Judge coming in 
before the jurors left the Court room, directed them to retire, and find 
a verdict according to their instructions, (no suggestion of any im- 
proper conduct on the part of the jury being made): Jt was held, that 
there was no such irregularity in the return of the verdict as would 
vitiate it, and justify a new trial. Robeson Vv. Lewis and Devane, 107. 


Where in an action for an account the defendant in his answer admit- 
ted a partnership, but in avoidance of a general account pleaded a 
full settlement as to matters prior to a certain date except certain . 
debts due to and from the partnership which were thereafter to be 
accounted for by the defendant: Held, that as under the provisions of 
C. C. P., sec. 127, the settlement must be taken as denied, it was 
error to grant an order of reference to state an account before trying 
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the issue raised by the pleadings as to the settlement. Price v. 
Feclés, 162. 
Where in a special proceeding for partition, issues of fact were raised 
by the pleadings: Jf was held to be error to refuse a motion to submit 
the issues so raised to a jury for decision. Covington v. Covington, 
et al., 168. 


Where on a former trial of an action to abate a nuisance, the jury 
found a verdict not touching the merits of the case; and at a subse- 
quent term, the plaintiff moved to make the injunction prayed for 
perpetual, when the defendant bona fide tendered certain issues in- 
volving the merits, and asked that such issues be found by the jury: 
Jt was error in the Judge to refuse to submit to the jury the issues so 
tendered, and not to allow further time, In which the question of 
nuisanee or no nuisance, under al] the surroundings of the case, with 
special instructions, could have been submitted to the jury, together 
with a distinct inquiry upon the question of damages. Hyatt v. 
Myers, 232. 


After the decision of a Judge of the Superior Court overruling a de- 
murrer as frivolous, the right to answer over is not a matter of course, 
but depends upon the sound discretion of the court. Dusn v. Barnes, 
adwr., 273. . 

Any informality in the demand for judgment in a complaint is not 
ground for demurrer, and must be disregarded, when the sum de- 
manded, and how it is due, sufficiently appear from the summons and 
complaint. bed. 


It is error, and contrary to the practice and decisions of our Courts to 
render judgment in the alternative. J bed. 


The defendant in a suit before a Magistrate’s Court, upon judgment 
being rendered against him, prays an appeal to the Superior Court, 
but takes no further steps to prosecate the appeal. The Superior 
Court committed no error in submitting the case toa jury, who found 
a verdict for the plaintiff in the same sum for which the Magistrate 
rendered judgment. Zhornburg v. Herron, 281. 


The Superior Court has no power, ander section 133, C. C.-P., to set 
aside a judgment once rendered, upon the motion of a stranger to the 
original cause, and to order such stranger to be made a party thereto. 
Smith v. City of Newbern, 303. ° 


When a case is at an end——judgment, and money paid into office, 
there can be no motion in the cause, even if the matter thereof be ger- 
inain to the ease. Lbid. 


After a cause (under our former Equity practice) has been set for hear- 
ing in the Court below and transferred to the Supreme Court on ap- 


17. 


18. 


19. 


20. 


21. 
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peal, and the rights and liabilities of the parties have been there de- 
clared, and the cause remanded to be proceeded in, in accordance 
with the opinion and decree of the Supreme Court: Jf is error for the 


Court below to set aside the order setting the cause for hearing, and 


to give the defendant leave to take additional testimony. .M C. R. 
R. Co. v. Swepson et al., 316. 


Although section 133, C. C. P., in terms, applies only to a Jadge of 
the Superior Court, the spirit and equity of its provisions equally ex- 
tend to this Court; and the same power resides here to relieve from a 
judgment taken against a party through “ mistake, inadvertence, sur- 
prise or excusable neglect.” And where it appears that the bond, on 
an appeal to the Supreme Court, was not filed in the time prescribed 
by law, through mistake and excusable neglect on the part of the ap- 
pellaut, the judgment rendered here will be vacated. Wadev. City of 
Newbern, 318. 


Where A, one of the creditors of B, by contract with other creditors 


of B, purchased at an execution sale B’s land, to be held in trust for 


the payment of their respective debts, and A, having received pay- 
ment of his debt from the sale of said land, sold the same to C, who 
again sold it toD: Held, that in an action by F, one of the creditors 
of B, to enforce against D the said contract and trust, A and D were 
necessary parties. McKethan v. Murchison and McKay, 427. 


An order of the Judge of the Superior Court re-referring a report to 
the referee, directing him ‘to reform his report in accordance with 
the decision of the Supreme Court, and that his amended report, so 
reformed, be the judgment of the Court,” is erroneous, for the reason 
that itdeprives the parties of the right to except to the report for any 
errors which might be therein contained; and also because it allows 
the referee to determine what the judgment of the Court shall be. 
Brumble v.. Brown, Ea r., 476. 


In a petition for partition, A et al. v. B, and B pleads ‘sole seizure,” 
under a deed trom C, who being made a party to the suit, alleges 
fraud on the part of B in procuring the deed, and prays to have the 
saine cancelled: Jt was error in the Probate Court to dismiss the pro- 
ceedings at the cost of the plaintiff. Andon the appeal of the plain- 
tiff to the Superior Court, 7 was the duty of the presiding Judge to 
have eliminated from the transcript and decided the point of law 
raised by the plea of sole seizure; as it was also his duty to have had 
the issue of fraud in procuring the deed, submitted to and passed 
upon by a jury. After this, if necessary, the Court could have issued 
a procedendo to the Probate Court. McBryde v. Patterson, 478. 


Where plaintiffs have interests to a certain extent in common and 
seek the same relef they are at liberty to join in a suit against com- 
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mon defendants or they may sue separately. Such joinder is not good 
ground for demurrer, Wall, Gay et al. v. Fairley et al., 464. 


Where, upon the hearing of a Bill in Equity under our former system, 
This Court sends down issues to be tried by a jury, and the jury finds 
the issues in favor of the plaintiff, and afterwards A, assignee of the 
defendants, upon affidavit moves the Court for a new trial, the motion 
will not be granted where the affidavit of A is contradicted by two 
affidavits of the plaintiff, although the matter alleged in the affidavit 
of A be sufficient ground for a new trial. Falkner v. Hunt et al., 591. 


See AcTion, l. 


see AMENDMENT, l, 
See ARREst, 1, 2. 


See BAILMENT, 1. 

See Burtpine & Loan Assocrations, 1. 
See DEMURRER, 2. 

See ExEcuTORS, ADMINISTRATORS, &¢., 13. 
See Morteaae, l. 

See SUPPLEMENTARY PROCEEDINGS, 1. 


PRACTICE, CRIMINAL CASES. 


1. 


The jury, upon a trial for larceny, in the absence ‘of counsel, returned 
a verdict of “ guilty of the larceny of a fifty dollar note,” and the 
Court informed the jury, that the prisoner was not indicted for steal- 
ing the bill, but the trunk, and the jury retired and brought in a ver- 
dict of ‘‘ guilty of the larceny of the trunk as charged in the bill of 
indictment:” Held, that as the verdict as first rendered was not re- 
ceived ner recorded, and the jury had not been discharged, it was 
competent for them to correct the inadvertence so as to make the 
verdict responsive to the indictment. State v. Bishop, 44. 


Chap. 54, sec. 40, Bat. Rev., applies only to parties strictly so called 
and not to the State. Harris, ex parte, 65. 


Offences which were punishable with death at the time of the adoption 
of the present State Constitution, are now punishable under sec. 13 
chap. 32, Bat. Rev. State v. Burke, 81. 


The removal of a criminal case from one county to another, upon the 
affidavit of the prisoner, lies within the discretion of the presiding 
Judge of the Court below; from the exercise of which discretion no 
appeal will generally lie. State v. Hall, 134. 


Section 229, Code of Civil Procedure, prescribing how the jury lists 
of the several counties shall be annually prepared by the County 
Conmmissioners, is directory only and not mandatory. And the objec- 
tion that tue jury list, from which the grand Jury was drawn, did not 
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contain the names of all the persons in the county qualified to sit as 
jurors, was properly overruled in the Court below. State v. Haywood, 
437. 


For an informality in drawing or aiivannaling grand jurors, a plea on 


the arraignment of the defendant for trial, and not a motion to quash, 


is the proper practice. Jd. 


‘Se HABEAS OREUE, 


PUBLIC ADMINISTRATORS. 


1. 


Probate Courts have the power to order the removal of Public Admin- 
istrators, and at the same time order that they make immediate 
return and settlement of estates in their hands. The refusal to obey 
such order is a contempt, which the Probate Court has the power to 
punish. Inre G. W. Brinson, Publie ddm'r., 278. 


RECEIVER. 


See SUPPLEMENTARY :PROCEEDINGS, 1. 


STATUTE OF LIMITATIONS. 


1 


A delay by a feme covert, tenant in common, for three years and a few 
months after the death of her husband, and for seven years and a few 
months after the falling in of the life estate of her father, does not raise 
a presumption of an actual ouster by her co-tenants in common, so as 
to defeat her title, and under the statute of limitations bar her action. 
Day V. Howard and Baker, 1. : 


A mere entry of a pert payment on a bond, without other evidence 


tending to show that such entry was made at a time when it was 
against the interest of the holder to make such entry, is not of itself 
sufficient to repel the statutory presumption of payment. Woodhouse 
v. Sunmons, 30. 


A part payment is necesssrily made by the obligor, or at least with his 
privity; Zherefore, where A held a bond executed by B and payable 
to C, and a set off in favor of B, was allowed and entered on the bond 
by A: Held, that this was not a part payment as to C, and did not 
repel the presumption of payment. did. | 


In an acticn against a guardian to falsify an account of settlement, on 
the ground of fraud recently discovered, inasmuch as the relief sought 
might have been substantially obtained in a Court of law, the action 
became barred by the statute of limitations, after the lapse of three 
years. Barham v. Lomax, 76. 


Where an action was instituted, and judgment obtained against A, B 
& Co., upon a bill of exchange, and ©, who was a secret partner in 
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the firm was not Joined as defendant, and the plaintiff afterwards, and . 
more than three years after the cause of action accrued, discovered 
that C was a partner, and instituted an action against him: Held, that 
the action was barred by the statute of limitations. Navasso Guano 
Co. v. Willard, 521. 


6. Where the statute of limitations is relied upon as a defence, if must be 
pleaded. The objection cannot be taken by demurrer. Green v. N. C. 
R. RB. Co., 524. 

SURETY. 

1. Where a wife joins her husband in a conveyance of her separate prop- 
erty to secure a debt of the huSband, the relation which she sustains 
to the transaction is that of surety. Purvis and wife v. Carstaphan, 575. 

2. A surety is entitled to the beneiit of all the secnrities which the cred- 


itor acquires from the principal debtor, and if the creditor perverts or 
misapplies such securities to the prejudice of the surety, he thereby 
discharges the surety pro tanto. Therefore where a feme covert joined 
her husband in a conveyance of her separate estate to secure the 
payment of advances which the defendant, a merchant, had agreed 
to make, to enable the husband to carry on a farm, and the mortgage 
also conveyed the crops to be made, and all the stock, tools, &¢, to 
secure the sum of $1,500, and the husband received the $1,500, and 
the additional sum of $1,100, and the crops were delivered to the de- 
fendant, who sold them, and by the direction of the husband, without 
the knoweldge of the wife, applied the proceeds of the crop to the 
payment of the additional sum of $1,100: Z¢ was held, that as against 
the husband the appiication was valid, but as against the wife, a 
surety, it was a perversion of the security, and operated as a dis- 
charge of the liability of the land. JT bed. 


See Actions, l. 
See Executors, ADMINISTRATORS, &C., 2, 3. 
See EviDENCE, 6. 


GUARDIAN, 3, 7. 


SUPPLEMENTARY PROCEEDINGS. 


1. 


Those creditors only, are entitled to the benefit of Supplementary 
Proceedings under the Code of Civil Procedure, who bring themselves 
within the provisions of the statute, by instituting such proceedings. 
Therefore, where A obtained a judgment, and alone instituted Sup- 
plementary Proceedings against B, and a Receiver was appointed, and 
before he filed his bond B paid off the judgment, and the Receiver 
having afterwards filed the requisite bond, brought suit against 
B: Held, that by the payment of the judgment by B, the receiver was 
functus oficio; and that it was error in the Court below to allow the 
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pleadings to be so ameuded as to make other creditors parties plain- 
tifls. Righton v. Pruden. | ; 


TENANT BY THE CURTESY., 


i. Since the act of 1848, a husband, as tenant by the curtesy initiate, is 
not empowered by law to dispose of his life estate in the lands of his 
wife, yet stillas he is entitled to the rents and profits of the same, 
during the coverture, or until such time as the wife objects to such 
claims by him, by reason of her complete ownership, he can dispose 
thereof. Jones v. Carter, 148. 


TRADE MARK. 


1, Every manufacturer has the unquestionable right to distinguish the 
goods that he manufactures and sells, by a peculiar label, symbol or 
trade mark, and no other person hag a right to adopt his label or trade 
mark, or one so like his as to lead the public to suppose the article to 
which it is affixed, is the manufacture of the inventor. But before 
the owner of the trade mark can invoke the power of the Courts to 
prevent an infringement thereof, he must show a clear legal title to 
the trade mark, and a plain violation of it. Blackwell v. Wright, 310. 


2, If it appear that the trade mark, alleged to be an imitation, though 
in some respect resembling that of the plaintiff, would not probably 
deceive the ordinary mass of purchasers, an injunction will not be 
granted. JZ bad. 


TENANTS IN COMMON. 


See Partition, 1. 
See STATUTE OF LimiITATIONS, 1. 


TRUSTS. 
1, A Trust can only be created in one of four modes, to-wit: 

(1.) BY transmutation of the legal estate, when a simple declaration 
will raise the use or trust. 
(2.) A contract based upon valuable consideration, to stand seized to 
the use, or in trust for another. 
(3.) A covenant to stand seized to the use of or in trust for another 
upon good consideration, — 
(4.) When the Court by its decree converts a party into a trustee, on 
the ground of fraud. Wood, Ex v. Cherry, 110. 


2. Where it is alleged, in an action to have the intestate of the defendant 
declared a trustee of the plaintiffs of a certain tract of iand which said 
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intestate had purchased, as was further alleged, with the means of 
his father, (also the father and grandfather of plaintiffs,) but took a 
deed in his own name and claimed the land as his own, the burden of 
proving the alleged facts lies with the plaintiffs. M€éeConmell et al. v. 
Caldwell, Adivr, 338. 


In an action, upon the trial of the issue, whether fraud or undue in- 
fluence was practiced by the intestate of defendant, in having the deed 
made to himself, the declarations of the father, with whose means the 
land was purchased, and who was in possession, made after the land 
was bought, that fraud and undue influence were used by his son, the 
said intestate, in setting the deed, are not admissible to prove such 
allegations. I bid. 

The sale of land by a fiduciary, on the 4th April, 1865, for Confederate 


money, can scarcely be supported under any circumstances, against 
the interests of the beneficiaries. Wetherell and wife v. German et al, 380. 


See GUARDIAN, 4, 5. 


WILLS. 


1. 


bo 


A devised as follows: ‘It is my will that my wife Nancy Murray 
have a lot of land, including the house I now live in, sufficient for a 
ene horse crop, as little to the prejudice of the whole as can be done, 
with sufficient woodland to support it, to her use during her natural 


‘Nie.’ The will then proceeded to give many articles of personal 


property, enumerating them, and also the use of a small part of 
the meadow land, and then said: ‘All this I will curing natural 
life, and at her death to be sold and equally divided between my 
children, and the balance of my property I willas follows: ‘I will all 
my land I now live on be equally divided among my four daughters,’’’ 


&c: Held, that the words ‘‘all this” referred only to the personal 


property, and that after the death of the widow the land was to be 
equally divided among the four daughters. Sherrill v. Sherrill et al., 8. 


No conveyance or act done after the execution of a will, unless it 
amounts fo a revocation, will affect its provisions. Wood, Ex’r., v. 
Cherry, 110. . 


A devised as follows: ‘I give and bequeath to my executor, &c., in 
trust for the use and support, &c., all my stock, &c.; and none of 
the above named money or property to be subject to the disposal or 
debts of the said, &c.: Held, that as the property and money was 
not limited over in case of disposal, the prohibition against disposing 
of the same was void. Pace v. Pace, Adm’r., 119. 


A devised all of his estate, both real and personal, to his children, in 
equal portions, requiring his executor to take fiom each legatee only 
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his or her individual receipt, or the recelpt of the husband or guar- 
dian of his daughters. The respective shares of the children were to 
be received, used and enjoyed by them during their natural lives re- 
spectively, and upon the death of any one of them, all the property 
including the prineipal money of any bonds to which such child was 
entitled, was devised to the living issue of such child absolutely and 
forever. The testator left him surviving three children, B, ©, and D; 
B is still living and has five children, C is still living and has two 
children. The testator contracted for the purchase of a tract of land, 
and since his death the executor paid for and obtained a title to the 
same, to be made directly to his chiidren. In an action brought by B 
against the sarviving children of the testator, and the children of the 
deceased children of the testator, and others entitled in remainder: 
It was held: 


1. That the jand referred to went to the devisees as real estate. 


2. That the children of the testator took only a life estate in the 
land, and that the children of B who survives him take his share in 
remainder, 


8. That as those whoare to takein remainder are not yet ascertained, 
it was error to order a sale for the purpose of making partition. 
Wiliams ¥. Hassell, Adm’r., 1TA. 


A bequest to a wife of all the testator’s property, after the payment of 
his just debts, ‘‘for the benefit of her and my children, and that she 
shall hold the same as my executrix and guardian for their mutual 
benefit: Provided, That the principal shall not be used, unless the in- 
terest fails to meet their reasonable parts,” does not empower the wife 
to sell a part of the real estate left by said testator; and a sale of such 
portion by her will be set aside, and the purchaser reimbursed for . 
what he paid, being at the same time charged with the rents and 
profits. Wetherell and wife v. Gorman, et al., 380. 


A devised as follows: ‘‘I give to my two grandsons, M and R, one 

hundred acres of land, including where I now live,” &c., ‘‘and that 
my daughter P live where I now live for the space of ten years; and 
at the end of that time, the land and premises to belong to my two 
grandsons, or the heirs of I:” Held, that after the expiration of ten 
years from the death of the testator, M and R. the children of I, who 
was dead, were entitled totheland. Smith and Smith v. Neal et al., ‘472, 


WITNESS. 


1. 


Under sec. 343, C. C. P., an obligor of a bond is not a competent wit- 
ness to prove any transaction between himself and the obligee, when 
such obligee is dead at the time of trial, although he may have pre- | 
viously assigned the bond. Woodhouse v. Simmons, 30. 
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ae 


The fact that a witness sat upon the grand jury which found the bill of 
indictment, as foreman, does not render him an incompetent witness 
upon the trial of the prisoner for burglary, especially when such wit- 
ness did not vote for the bill. State v. MeDonald, 346. 

See EVIDENCE, 4, 9. 


See HaBeas Corpvs, 1. 


